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LEGISLATION AFFECTING SECTIONS 7, 11, AND 15 OF 
THE CLAYTON ACT 


TUESDAY, APRIL 1, 1958 


Unrrep Srates SENATE, 
SuscoMMITTEE ON ANTITRUST AND Monopo.y 
OF THE COMMITTEE ON THE JUDICIARY, 
Washington, D. C. 

The subcommittee met, pursuant to notice, at 10:15 a. m., in room 
424, Senate Office Building, Senator Estes Kefauver presiding. 

Present: Senator Kefauver (chairman). 

Also present: Paul Rand Dixon, counsel and staff director ; Donald 
P. McHugh, counsel; Horace L. Flurry, assistant counsel; Philip 
Layton, assistant counsel; Dr. John M. Blair, chief economist; Peter. 
N. Chumbris, minority counsel; Theodore T. Peck, counsel to Senator 
Dirksen; Carlile Bolton-Smith, counsel to Senator Wiley; Thomas B. 
Collins, staff member, Committee on the Judiciary; Ray Cole, attor- 
ney, and Peter Posmantur, attorney. 

Senator Kerauver. The committee will come to order. 

Off the record. 

(Off the record.) 

Senator Krerauver. I have an opening statement that I would like 
to make part of the record at this point. 

The bills to be considered by the subcommittee in the hearings 
beginning today warrant the most careful consideration. Our very 
economic system is being threatened by the increased concentration 
rate. The recent report of concentration in American industry issued 
by this subcommittee reveals that there is a Big Four or a Big Eight in 
most of our basic industries. Much of this existing concentration has 
been arrived at by the merger route. The increased size of economic 
concentration is yearly adding to the problem of new entry into busi- 
ness in many basic fields in Tniseite: This is contrary to our free 
competitive enterprise system. America grew strong and prospered 
by the fact that small enterprises in many and varied fields, over the 
years, grew and prospered. As concentration has grown, it has be- 
come next to impossible, if not impracticable, for small business ven- 
tures to enter many of the more concentrated fields. 

Also, as concentration has risen so have business failures. Accord- 
ing to Dun & Bradstreet, business failures last year were the highest 
in 19 years and continue at an even higher rate this year. This figure 
becomes even higher when you add to it those small concerns which 
are merged into larger firms. 

Today, the Senate Antitrust and Monopoly Subcommittee begins 
hearings on proposed legislation to strengthen the provisions of the 
Clayton Act dealing with mergers and the more expeditious enforce- 
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ment of cease-and-desist orders issued under section 11 of the Clayton 
Act. These bills would amend sections 7, 11, and 15 of the Clayton 


Act. At this point, these sections of the Clayton Act are made a part 
of the record. 


(The material referred to follows :) 


TiTte 15, Unirep States Cope, Sections 18, 21, anp 25 (Crayton Act, Secs. 
7,11, anp 15) 


Sec. 18. Acquisition by one corporation of stock of another. 


No corporation engaged in commerce shall acquire, directly or indirectly, the 
whole or any part of the stock or other share capital and no corporation subject 
to the jurisdiction of the Federal Trade Commission shall acquire the whole or 
any part of the assets of another corporation engaged also in commerce, where 
in any line of commerce in any section of the country, the effect of such acqui- 
sition may be substantially to lessen competition, or to tend to create a monopoly. 

No corporation shall acquire, directly or indirectly, the whole or any part of 
the stock or other share capital and no corporation subject to the jurisdiction 
of the Federal Trade Commission shall acquire the whole or any part of the 
assets of one or more corporations engaged in commerce, where in any line of 
commerce in any section of the country, the effect of such acquisition, of such 
stocks or assets, or of the use of such stock by the voting or granting of proxies 
or otherwise, may be substantially to lessen competition, or to tend to create a 
monopoly. 

This section shall not apply to corporations purchasing such stock solely for 

investment and not using the same by voting or otherwise to bring about, or 

in attempting to bring about, the substantial lessening of competition. Nor 
shall anything contained in this section prevent a corporation engaged in com- 
merce from causing the formation of subsidiary corporations for the actual 
earrying on of their immediate lawful business, or the natural and legitimate 
branches or extensions thereof, or from owning and holding all or a part of the 
stock of such subsidiary corporations, when the effect of such formation is not 
to substantially lessen competition. 

Nor shall anything herein contained be construed to prohibit any common 
carrier subject to the laws to regulate commerce from aiding in the construction 
of branches or short lines so located as to become feeders to the main line of 
the company so aiding in such construction or from acquiring or owning all or 
any part of the stock of such branch lines, nor to prevent any such common car- 
rier from acquiring and owning all or any part of the stock of a branch or 
short line constructed by an independent company where there is no substantial 
competition between the company owning the branch line so constructed and 
the company owning the main line acquiring the property or an interest therein, 
nor to prevent such common carrier from extending any of its lines through 
the medium of the acquisition of stock or otherwise of any other common car- 
rier where there is no substantial competition between the company extending 
its lines and the company whose stock, property, or an interest therein is so 
acquired. 

Nothing contained in this section shall be held to affect or impair any right 
heretofore legally acquired: Provided, That nothing in this section shall be held 
or constructed to authorize or make lawful anything heretofore prohibited or 
made illegal by the antitrust laws, nor to exempt any person from the penal 
provisions thereof or the civil remedies therein provided. 

Nothing contained in this section shall apply to transactions duly consum- 
mated pursuant to authority given by the Civil Aeronautics Board, Federal 
Communications Commission, Federal Power Commission, Interstate Commerce 
Commission, the Securities and Exchange Commission in the exercise of its 
jurisdiction under section 79 of this title, the Unted States Maritime Commis- 
sion, or the Secretary of Agriculture under any statutory provision vesting such 
power in such Commission, Secretary, or Board. 

* * * * » cs 
Sec. 21. Enforcement provisions; procedure. 


Authority to enforce compliance with sections 13, 14, 18, and 19 of this 
title by the persons respectively subject thereto is vested in the Interstate Com- 
merce Commission where applicable to common carriers subject to the Inter- 
state Commerce Act, as amended; in the Federal Communications Commission 
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where applicable to common carriers engaged in wire or radio communication 
or radio transmission of energy; in the Civil Aeronautics Board where appli- 
cable to air carriers and foreign air carriers subject to the Civil Aeronautics Act 
of 1938; in the Federal Reserve Board where applicable to banks, banking asso- 
ciations and trust companies; and the Federal Trade Commission where appli- 
cable to all other character of commerce to be exercised as follows: 

Whenever the Commission or Board vested with jurisdiction thereof shall 
have reason to believe that any person is violating or has violated any of the 
provisions of sections 13, 14, 18, and 19 of this title, it shall issue and serve 
upon such person and the Attorney General a complaint stating its charges in 
that respect, and containing a notice of a hearing upon a day and at a place 
therein fixed at least thirty days after the service of said complaint. The person 
so complained of shall have the right to appear at the place and time so fixed 
and show cause why an order should not be entered by the Commission or Board 
requiring such person to cease and desist from the violation of the law so charged 
in said complaint. The Attorney General shall have the right to intervene and 
appear in said proceeding and any person may make application, and upon good 
cause shown may be allowed by the Commission or Board, to intervene and 
appear in said proceeding by counsel or in person. 

The testimony in any such proceeding shall be reduced to writing and filed in 
the office of the Commission or Board. If upon such hearing the Commission 
or Board, as the case may be, shall be of the opinion that any of the provisions of 
said sections have been or are being violated, it shall make a report in writing, 
in which it shall state its findings as to the facts, and shall issue and cause to be 
served on such person an order requiring such person to cease and desist from 
such violations, and divest itself of the stock, or other share capital, or assets, 
held or rid itself of the directors chosen contrary to the provisions of sections 
18 and 19 of this title, if any there be, in the manner and within the time fixed 
by said order. Until a transcript of the record in such hearing shall have 
been filed in a United States court of appeals, as hereinafter provided, the Com- 
mission or Board may at any time, upon such notice, and in such manner as it 
shall deem proper, modify or set aside, in whole or in part, any report or any 
order made or issued by it under this section. 

If such person fails or neglects to obey such order of the Commission or Board 
while the same is in effect, the Commission or Board may apply to the United 
States court of appeals, within any circuit where the violation complained of 
was or is being committed or where such person resides or carries on business, 
for the enforcement of its order, and shall certify and file with its application 
a transcript of the entire record in the proceeding, including all the testimony 
taken and the report and order of the Commission or Board. Upon such filing 
of the application and transcript the court shall cause notice thereof to be 
served upon such person, and thereupon shall have jurisdiction of the pro- 
ceeding and of the question determined therein, and shall have power to make 
and enter upon the pleadings, testimony, and proceedings set forth in such tran- 
script a decree affirming, modifying, or setting aside the order of the Commission 
or Board. 

The findings of the Commission or Board as to the facts, if supported by sub- 
stantial evidence, shall be conclusive. If either party shall apply to the court 
for leave to adduce additional evidence, and shall show to the satisfaction of the 
eourt that such additional evidence is material and that there were reasonable 
grounds for the failure to adduce such evidence in the proceeding before the 
Commission or Board, the court may order such additional evidence to be 
taken before the Commission or Board and to be adduced upon the hearing in 
such manner and upon such terms and conditions as to the court may seem 
proper. The Commission or Board may modify its findings as to the facts, or 
make new findings, by reason of the additional evidence so taken, and it shall 
file such modified or new findings, which, if supported by substantial evidence, 
shall be conclusive, and its recommendations, if any, for the modification or 
setting aside of its original order, with the return of such additional evidence. 
The judgment and decree of the court shall be final, except that the same shall 
be subject to review by the Supreme Court upon certiorari as provided in sec- 
tion 1254 of title 28. 

Any party required by such order of the Commission or Board to cease and 
desist from a violation charged may obtain a review of such order in said United 
States court of appeals by filing in the court a written petition praying that the 
order of the Commission or Board be set aside. A copy of such petiti-n shall be 
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forthwith served upon the Commission or Board, and thereupon the Commis- 
sion or Board forthwith shall certify and file in the court a transcript of the 
record as hereinbefore provided. Upon the filing of the transcript the court 
shall have the same jurisdiction to affirm, set aside, or modify the order of the 
Commission or Board as in the case of an application by the Commission or 
Board for the enforcement of its order, and the findings of the Commission or 
Board as to the facts, if supported by substantial evidence, shall in like man- 
ner be conclusive. 

The jurisdiction of the United States court of appeals to enforce, set aside, 
or modify orders of the Commission or Board shall be exclusive. 

Such proceedings in the United States court of appeals shall be given prece- 
dence over cases pending therein, and shall be in every way expedited. No 
order of the Commission or Board or the judgment of the court to enforce the 
same shall in anywise relative or absolve any person from any liability under 
the antitrust Acts. 

Complaints, orders, and other processes of the Commission or Board under 
this section may be served by anyone duly authorized by the Commission or 
Board either (a) by delivering a copy thereof to the person to be served, or to 
a member of the partnership to be served, or to the president, secretary, or 
other executive officer or a director of the corporation to be served; or (b) by 
leaving a copy thereof at the principal office or place of business of such person ; 
or (c) by registering and mailing a copy thereof addressed to such person at his 
principal office or place of business. The verified return by the person so serving 
said complaint, order, or other process setting forth the manner of said service 
shall be proof of the same, and the return post-office receipt for said complaint, 


order, or other precss registered and mailed as aforesaid shall be proof of the 
service of the same. 


* * ok * * * * 


Sec. 25. Restraining violations; procedure. 


The several district courts of the United States are invested with jurisdiction 
to prevent and restrain violations of sections 12, 13, 14-21, and 22-27 of this title, 
and it shall be the duty of the several district attorneys of the United States, 
in their respective districts, under the direction of the Attorney General, to 
institute procedings in equity to prevent and restrain such violations. Such 
proceedings may be by way of petition setting forth the case and praying that 
such violation shall be enjoined or otherwise prohibited. When the parties 
complained of shall have been duly notified of such petition, the court shall 
proceed, as soon as may be, to the hearing and determination of the case; and 
pending such petition, and before final decree, the court may at any time make 
such temporary restraining order or prohibition as shall be deemed just in the 
premises. Whenever it shall appear to the court before which any such pro- 
ceeding may be pending that the ends of justice require that other parties should 
be brought before the court, the court may cause them to be summoned whether 
they reside in the district in which the court is held or not, and subpoenas to 
that end may be served in any district by the marshal thereof. 


Senator Kerauver. We are specifically concerned with four bills 
relating to these provisions: (1) S. 198, sponsored by Senator 
O’Mahoney and myself; (2) S. 721, sponsored by Senators Sparkman 
and Thye; (3) S. 722, sponsored by Senators Sparkman and Thye; 
and (4) S. 3479, sponsored by myself. S. 198, S. 721, S. 722, and 
S. 3479 are made a part of the record at this point. 

(The bills referred to follow :) 


[S. 198, 85th Cong., 1st sess.] 


A BILL To amend the Clayton Act, as amended, by requiring prior notification of corporate 
mergers, and for other purposes 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That section 7 of the Act entitled “An Act 
to supplement existing laws against unlawful restraints and monopolies, and for 
other purposes”, approved October 15, 1914 (38 Stat. 731, as amended; 15 U. S. C. 
18), is amended— 


(a) by striking out the fifth paragraph thereof ; and 
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(b) by striking out the first, second, and third paragraphs thereof, and 
inserting in lieu thereof the following : 

“No corporation shall acquire, directly or indirectly, the whole or any part 
of the stock or other share capital of, and no corporation subject to the juris- 
diction of the Federal Trade Commission and no bank, banking association, or 
trust company, shall acquire, directly or indirectly, the whole or any part of 
the assets of one or more corporations, where either the acquiring corporation 
or the corporation in which stock or assets are acquired is engaged in commerce, 
and where in any line of commerce in any section of the country the effect of 
such acquisition of such stock or assets, or the use of such stock by the voting or 
granting of proxies or otherwise, may be substantially to lessen competition, 
or to tend to create a monopoly. This paragraph shall not apply to corporations 
purchasing stock solely for investment and not use the same by voting or other- 
wise to bring about, or in attempting to bring about, the substantial lessening 
of competition. Nor shall anything contained in this section prevent a corpora- 
tion engaged in commerce from causing the formation of subsidiary corporations 
for the actual carrying on their immediate lawful business, or the natural 
and legitimate branches or extensions thereof, or from owning and holding 
all or a part of the stock of such subsidiary corporations, when the effect of such 
formation is not to substantially lessen competition. 

“No corporation subject to the provisions of this Act shall acquire, directly 
or indirectly, the whole or any part of the stock, other share capital or assets of 
one or more corporations, where either the acquiring corporation or the corpora- 
tion in which stock or assets are acquired is engaged in commerce, where the 
combined capital, surplus, and undivided profits of the acquiring and the acquired 
corporations are in excess of $10,000,000 until the expiration of a waiting period 
of twenty days after delivery to the Commission or Board vested with jurisdiction 
under the first paragraph of section 11 of this Act and to the Attorney General 
of notice of the proposed acquisitions: Provided, however, That the Commission 
or Board or Attorney General, before the expiration of such period, may at the 
exercise of its or his sole discretion, extend such waiting period to a period not 
exceeding ninety days by personal service of notice or the sending of confirmed 
telegraphic notice of such extension. The notice required to be delivered to the 
Commission or Board and the Attorney General shall set forth the names and 
addresses, nature of business, products or services sold or distributed, total 
assets, net sale, and trading areas of the acquiring corporation and the corpora- 
tion in which stock or assets are acquired. The parties shall furnish within 
thirty days after request therefor such additional relevant information within 
their knowledge or control as may be requested within ninety days after 
delivery of notice of the proposed acquisition by the Commission or Board vested 
with jurisdiction under section 11 of this Act or by the Attorney General, pro- 
vided that the Commission or Board or Attorney General may, in its or his sole 
discretion, extend the time for furnishing such additional relevant information. 
Any corporation willfully failing to give the notice or to furnish the required 
information shall be subject to a penalty of not less than $5,000 or more than 
$50,000, which may be recovered in a civil action brought by the Attorney Gen- 
eral. Any officer or employee of the Commission or Board or Department of 
Justice who shall make public any information furnished to the Commission 
or Board or Attorney General pursuant to the provisions of this paragraph, 
without the authority of the Commission or Board or Attorney General, unless 
directed by a court, or unless such information has already been made public, 
shall be deemed guilty of a misdemeanor and upon conviction thereof, shall be 
punished by a fine not exceeding $5,000, or by imprisonment not exceeding one 
year, or by fine and imprisonment, in the discretion of the court. Failure by 
the Federal Trade Commission, the Attorney General, or other appropriate 
agency to request additional relevant information pursuant to this paragraph 
or to interpose objection to such acquisition within the ninety-day period shail 
not bar the institution at any time of any investigation by means other than those 
authorized by this paragraph or any action or proceeding with respect to such 
acquisition under any provision of law. The Commission or Board vested with 
jurisdiction under section 11 of this Act, after consultation with and upon ap- 
proval of the Attorney General, shall, within one hundred and twenty days after 
the enactment of this Act, establish procedures for the waiver by the appropriate 
Commission or Board and the Attorney General of all or part of the notification 
and waiting requirements in appropriate cases or categories of cases. This para- 
graph shall not apply to any acquisition by a corporation of additional shares 
of stock of any other corporation where it may have held or controlled on the 
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date of enactment of this amendment, directly or indirectly, more than 50 per 
centum of the voting rights, as represented by voting stock or other voting share 
capital, or such other corporation whose stock is being acquired; or to any ac- 
quisition of stock when the stock acquired or held does not exceed 15 per centum 
of the voting rights, as represented by the voting stock or other voting share 
capital, of the corporation in which the stock is acquired; or to any acquisition 
of stock, in a single transaction or series of related transactions, unless the fair 
market value of the consideration paid for such stock in such transaction or 
transactions exceeds $1,000,000; or to any acquisition, in a single transaction or 
series of related transactions, by one corporation of assets of any other cor- 
poration unless the fair market value of the consideration paid for such assets 
in such transaction or transactions (after deducting that portion thereof com- 
prising stock in trade used in the ordinary course of the transferring corporation’s 
business, and transferred by such acquisition) exceeds $1,000,000; or to any 
acquisition of stock or assets which, under any specific provision of law, requires 
the approval in advance of a commission or board or other agency of the United 
States, and when so approved is exempt from the provisions of this section. Any 
commission, board, or agency of the United States which is authorized by law 
to approve the acquisition by one corporation of the stock or assets of another 
corporation where by virtue of such approval such acquisition is exempted from 
the provisions of this section shall promptly notify the Attorney General of any 
application or request for such approval. The provisions of this paragraph 
shall take effect one hundred and twenty days after their enactment. 

“Nothing contained in this section shall be held to affect or impair any right 
heretofore legally acquired: Provided, That nothing in this section shall be 
held or construed to authorize or make lawful anything heretofore prohibited 
or made illegal by the antitrust laws, nor to exempt any person from the penal 
provisions thereof or the civil remedies therein provided.” 

Sec. 2. That section 15 of said Act is amended by inserting after the first 
paragraph thereof the following new paragraph : 

“Whenever the Federal Trade Commission has reason to believe— 

“(1) that any corporation subject to its jurisdiction is acquiring or has 
acquired stock or assets of another corporation in violation of the pro- 
visions of section 7 of this Act; and 

“(2) that the enjoining of such acquisition or the maintenance of the 
status quo after acquisition pending the issuance of a complaint or the 
completion of proceedings pursuant to a complaint by the Commission 
under this section and until such complaint is dismissed by the Commission 
or set aside by the court on review, would be to the interest of the public, 

the Commission, by any of its attorneys designated by it for such purpose, may 
bring suit in a district court of the United States to prevent and restrain 
violation of section 7 of this Act or to require maintenance of the status quo. 
Any such suit may be brought in any district in which the acquiring or the 
acquired corporation resides or transacts business. Such proceedings may be 
by way of petition setting forth the case and praying that such violation shall 
be enjoined or oherwise prohibied, and the court may make such temporary 
restraining order or prohibition as shall be deemed just in the premises. In 
any case where injunction or restraining order is granted under this para- 
graph, the Federal Trade Commission shall proceed as soon as may be to the 
issuance of the complaint and to the hearing and determination of the case.” 


[S. 721, 85th Cong., 1st sess.] 


A BILL To amend section 11 of the Clayton Act to provide for the more expeditious 
enforcement of cease and desist orders issued thereunder, and for other purposes 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That (a) the first and second paragraphs of 
section 11 of the Act entitled “An Act to supplement existing laws against unlaw- 
ful restraints and monopolies, and for other purposes”, approved October 15, 1914 
(38 Stat. 735, as amended ; 15 U. S. C. 21), are hereby redesignated as subsections 
(a) and (b) of such section, resepectively. 

(b) The third, fourth, fifth, sixth, and seventh paragraphs of such section are 
amended to read as follows: 

“(c) Any person required by such order of the commission or board to cease and 
desist from any such violation may obtain a review of such order in the court of 
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appeals of the United States for any circuit within which such violation occurred’ 
or within which such person resides or carries on business, by filing in the court, 
within sixty days after the date of the service of such order, a written petition 
praying that the order of the commission or board be set aside. A copy of such 
petition shall be forthwith served upon the commission or board, and thereupon 
the commission or board shall certify and file in the court a transcript of the en- 
tire record in the proceeding, including all evidence taken and the report and 
order of the commission or board. Upon such filing of the petition and transcript 
the court shall have jurisdiction of the proceeding and of the question determined 
therein, and shal have power to make and enter upon the pleadings, evidence, 
and proceedings set forth in such transcript a decree affirming, modifying, or 
setting aside the order of the commission or board, and enforcing the same to the 
extent that such order is affirmed, and to issue such writs as are ancillary to its 
jurisdiction or are necessary in its judgment to prevent injury to the public or 
to competitors pendente lite. The findings of the commission or board as to 
the facts, if supported by evidence, shall be conclusive. To the extent that the 
order of the commission or board is affirmed, the court shall issue its own order 
commanding obedience to the terms of such order of the commission or board. 
If either party shall apply to the court for leave to adduce additional evidence, 
and shall show to the satisfaction of the court that such additional evidence is 
material and that there were reasonable grounds for the failure to adduce such 
evidence in the proceeding before the commission or board, the court may order 
such additional evidence to be taken before the commission or board, and to be 
adduced upon the hearing in such manner and upon such terms and conditions 
as to the court may seem proper. The commission or board may modify its find- 
ings as to the facts, or make new findings, by reason of the additional evidence 
so taken, and shall file such modified or new findings, which, if supported by evi- 
dence, shall be conclusive, and its recommendation, if any, for the modification 
or setting aside of its original order, with the return of such additional evidence. 
The judgment and decree of the court shall be final, except that the same shall be 
subject to review by the Supreme Court upon certiorari, as provided in section 
1254 of title 28 of the United States Code. 

“(d) The jurisdiction of the court of appeals to affirm, enforce, modify, or 
set aside orders of the commission or board shall be exclusive. 

“(e) Such proceedings in the court of appeals shall be given precedence over 
other cases pending therein, and shall be in every way expedited. No order of 
the commission or board or judgment of court to enforce the same shall in anywise 
relieve or absolve any person from any liability under the antitrust laws. 

“(f) Complaints, orders, and other processes of the commission or board under 
this section may be served by anyone duly authorized by the commission or 
board, either (1) by delivering a copy thereof to the person to be served, or to 
a member of the partnership to be served, or to the president, secretary, or other 
executive officer or a director of the corporation to be served; or (2) by leaving 
a copy thereof at the residence or the principal office or place of business of such 
person ; or (3) by registering and mailing a copy thereof addressed to such person 
at his or its residence or principal office or place of business. The verified return 
by the person so serving said complaint, order, or other process setting forth the 
manner of said service shall be proof of the same, and the return post office 
receipt for said complaint, order, or other process registered and mailed as afore- 
said shall be proof of the service of the same. 

“(g) Any order issued under subsection (b) shall become final— 

“(1) upon the expiration of the time allowed for filing a petition for re- 
view, if no such petition has been duly filed within such time; or 

“(2) upon the expiration of the time allowed for filing a petition for 
certiorari, if the order of the commission or board has been affirmed, or the 
petition for review has been dismissed by the court of appeals, and no peti- 
tion for certiorari has been duly filed ; or 

““(3) upon the denial of a petition for certiorari, if the order of the com- 
mission or board has been affirmed or the petition for review has been dis- 
missed by the court of appeals; or 

“(4) upon the expiration of thirty days from the date of issuance of 
the mandate of the Supreme Court, if such Court directs that the order of 
the commission or board be affirmed or the petition for review be dismissed. 

“(h) If the Supreme Court directs that the order of the commission or board 
be modified or set aside, the order of the commission or board rendered in 
accordance with the mandate of the Supreme Court shall become final upon the 
expiration of thirty days from the time it was rendered, unless within such 
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thirty days either party has instituted proceedings to have such order corrected 
to accord with the mandate, in which event the order of the commission or board 
shall become final when so corrected. 

“(i) If the order of the commission or board is modified or set aside by the 
court of appeals, and if (1) the time allowed for filing a petition for certiorari 
has expired and no such petition has been duly filed, or (2) the petition for 
certiorari has been denied, or (3) the decision of the court has been affirmed 
by the Supreme Court, then the order of the commission or board rendered in 
accordance with the mandate of the court of appeals shall become final on the 
expiration of thirty days from the time such order of the commission or board 
was rendered, unless within such thirty days either party has instituted pro- 
ceedings to have such order corrected so that it will accord with the mandate, 
in which event the order of the commission or board shall become final when 
so corrected. 

“(j) If the Supreme Court orders a rehearing; or if the case is remanded by 
the court of appeals to the commission or board for a rehearing, and if (1) the 
time allowed for filing a petition for certiorari has expired, and no such petition 
has been duly filed, or (2) the petition for certiorari has been denied, or (3) 
the decision of the court has been affirmed by the Supreme Court, then the order 
of the commission or board rendered upon such rehearing shall become final in 
the same manner as though no prior order of the commission or board had been 
rendered. 

“(k) As used in this section the term ‘mandate’, in case a mandate has been 
recalled prior to the expiration of thirty days from the date of issuance thereof, 
means the final mandate. 

“(1) Any person who violates any order issued by the commission or board 
under subsection (b) after such order has become final, and while such order is 
in effect, shall forfeit and pay to the United States a civil penalty of not more 
than $5,000 for each violation, which shall accrue to the United States and may 
be recovered in a civil action brought by the United States. Each separate 
violation of any such order shall be a separate offense, except that in the case of 
a violation through continuing failure or neglect to obey a final order of the 
commission or board each day of continuance of such failure or neglect shall be 
deemed a separate offense.” 

Sec.2. The amendments made by section 1 shall have no application to any 
proceeding initiated before the date of enactment of this Act under the third or 
fourth paragraph of section 11 of the Act entitled “An Act to supplement exist- 
ing laws against unlawful restraints and monopolies, and for other purposes”, 
approved October 15, 1914 (38 Stat. 735, as amended; 15 U. S. C. 21). Each 
such proceeding shall be governed by the provisions of such section as they 
existed on the day preceding the date of enactment of this Act. 


[S. 722, 85th Cong., 1st sess.] 


A BILL To amend the Clayton Act to prohibit certain bank mergers and provide for more 
effective enforcement thereof, and for other purposes 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That sections 7 and 15 of the Act entitled 
“An Act to supplement existing laws against unlawful restraints and monopo- 
lies, and for other purposes,” approved October 15, 1914 (38 Stat. 731 and 736, 
as amended, 15 U.S. C. 18 and 25), are amended as follows: 

Sec. 2. That section 7 of said Act is amended by striking the first, second, and 
third paragraphs, and inserting in lieu thereof the following new paragraphs: 

“No corporation shall acquire, directly or indirectly, the whole or any part 
of the stock or other share capital, and no corporation subject to the jurisdic- 
tion of the Federal Trade Commission, and no bank, banking association, or 
trust company, shall acquire, directly or indirectly, the whole or any part of 
the assets of another corporation if (1) either the acquiring corporation, or the 
corporation from which such stock, share capital or assets are acquired, is 
engaged in commerce, and (2) the effect of such acquisition of such stock, share 
capital or assets, or the use of such stock or share capital by voting, the grant- 
ing of proxies or otherwise, may be substantially to lessen competition, or to 
tend to create a monopoly, in any line of commerce in any section of the 
country. 
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“No corporation, bank, banking association, or trust company subject to the 
provisions of this Act may acquire, directly or indirectly, the whole or any part 
of the stock, share capital, or assets of any other corporation, bank, banking 
association, or trust company where the combined capital, surplus, and un- 
divided profits of the acquiring and the acquired corporations are in excess of 
$10,000,000 until sixty days after delivery to the Commission or Board vested 
with jurisdiction under the first paragraph of section 11 of this Act and to the 
Attorney General of notice of the proposed acquisition. Such notice shall set 
forth the names and addresses, nature of business, products or services sold or 
distributed, total assets, net sales, and trading areas of both the acquiring and 
the acquired corporations. The parties shall furnish within thirty days after 
request therefor, such additional relevant information within their knowledge 
or control as may be requested within sixty days after delivery of notice of the 
proposed acquisition by the Commission or Board vested with jurisdiction under 
section 11 of this Act or by the Attorney General: Provided, That the Commis- 
sion or Board or Attorney General may extend the time for furnishing such 
additional relevant information. Any corporation willfully failing to give the 
notice or to furnish the required information shall be subject to a penalty of 
not less than $5,000 or more than $50,000, which may be recovered in a civil 
action brought by the Attorney General. Failure by the Federal Trade Com- 
mission, the Attorney General or other appropriate agency to request additional 
relevant information pursuant to this paragraph or to interpose objection to 
such acquisition within the sixty-day period shall not bar the institution at any 
time of any action or proceeding with respect to such acquisition under any 
provision of law. The Commission or Board vested with jurisdiction under sec- 
tion 11 of this Act, after consultation with and upon approval of the Attorney 
General, shall establish procedures for the waiver by the appropriate Commis- 
sion or Board and the Attorney General of all or part of the notification and 
waiting requirements in appropriate cases and in categories of cases where 
notification and a waiting period is deemed unnecessary to effectuate enforce- 
ment of this section of this Act: Provided, however, That such procedures may 
be amended from time to time as the Commission or Board, upon the approval 
of the Attorney General, considers appropriate. 

“The notification and waiting period provisions of the preceding paragraph 
shall not apply to the following: 

“(1) any acquisition of stock when the stock acquired or held does not 
exceed 10 per centum of the voting rights, as represented by the voting 
stock or other voting share capital, of the corporation in which the stock 
is acquired; 

“(2) any acquisition of stock, in a single transaction or series of related 
transactions, unless the fair market value of the consideration paid for 
such stock in such transaction or transactions exceeds $2,000,000 ; 

“(3) any acquisition of stock which does not increase, directly or in- 
directly, the acquiring corporation’s share of voting rights in any other 
corporation ; 

“(4) any acquisition, in a single transaction or series of related transac- 
tions, by one corporation of assets of any other corporation if the fair 
market value of the consideration paid for such assets in such transaction 
or transactions (after deducting the portion thereof comprising stock in 
trade used in the ordinary course of the transferring corporation’s business, 
and transferred by such acquisition) does not exceed $2,000,000 ; 

“(5) acquisition by any corporation of bonds or other obligations without 
voting rights of any other corporation, securities issued by the United States, 
or by any State, Territory or insular possession thereof, or by any political 
subdivision or public agency or instrumentality of one or more of any of 
the foregoing ; 

(6) any acquisition of real property, solely for office space or residential 
use ; 

“(7) any acquisition by any corporation from the Government of the 
United States ; 

“(8) acquisition, solely for the purpose of investment of assets, other than 
voting stock or other voting share capital, by any bank, banking association, 
trust company, or insurance company, in the ordinary course of its business; 

“(9) acquisition of stock, other share capital, or assets of any corporation, 
if the acquiring corporation, prior to such acquisition, owned directly or 
indirectly, more than 50 per centum of the outstanding voting stock of the 








10 LEGISLATION AFFECTING THE CLAYTON ACT 


corporation whose stock, other share capital, or assets are acquired, or if 
more than 50 per centum of the outstanding voting stock of the acquiring 
corporation is owned, directly or indirectly, by a corporation which, prior 
to such acquisition, owned, directly or indirectly, more than 50 per centum 
of the outstanding voting stock of the corporation whose stock, other share 
capital, or assets are acquired ; 

“(10) any acquisition of stock or assets which, under any specific pro- 
vision of law, requires the approval in advance of a commission or board 
or other agency of the United States, and when so approved is exempt under 
any specific provision of law from the provisions of this section: Provided, 
however, That any commission, board or agency of the United States which 
is authorized by law to approve the acquisition by one corporation of the 
stock or assets of another corporation where by virtue of such approval such 
acquisition is exempted from the provisions of this section shall promptly 
notify the Attorney General of any application or request for such approval. 

“Except for the provisions of the two preceding paragraphs this section shall 
not apply to corporations purchasing stock solely for investment and not using 
the same by voting or otherwise to bring about, or in attempting to bring about, 
the substantial lessening of competition. Nor shall anything contained in this 
section prevent a corporation engaged in commerce from causing the formation 
of subsidiary corporations for the actual carrying on of their legitimate branches 
or extensions thereof, or from owning and holding all or a part of the stock of 
such subsidiary corporations, when the effect of such formation is not to sub- 
stantially lessen competition.” 

Sec. 3. The second and third paragraphs of section 2 of this Act shall take 
effect one-hundred twenty days after their enactment. The procedures for the 
waiver by the appropriate Commission or Board and the Attorney General of all 
or part of the notification and waiting requirements in appropriate cases and 
eategories of cases required by the second paragraph of section 2 of this Act 
shall be established within one-hundred twenty days after enactment of this Act. 

Sec. 4. That section 15 of said Act is amended by inserting after the first para- 
graph thereof the following paragraph: 

“Whenever the Federal Trade Commission has reason to believe— 

“(1) that any corporation subject to its jurisdiction is acquiring or has 
acquired stock or assets of another corporation in violation of the provisions 
of section 7 of this Act ; and 

“(2) that the enjoining of such acquisition or the maintenance of the 
status quo after acquisition pending the issuance of a complaint or the com- 
pletion of proceedings pursuant to a complaint by the Commission under 
this section and until such complaint is dismissed by the Commission or set 
aside by the court on review, would be to the interest of the public, 

the Commission, by any of its attorneys designated by it for such purpose, may 
bring suit in a district court of the United States to prevent and restrain viola- 
tion of section 7 of this Act or to require maintenance of the status quo. Any 
such suit may be brought in any district in which the acquiring or the acquired 
corporation resides or transacts business. Such proceedings may be by way of 
petition setting forth the case and praying that such violation shall be enjoined 
or otherwise prohibited, and the court may make such temporary restraining 
order or prohibition as shall be deemed just in the premises. In any case where 
injunction or restraining order is granted under this paragraph, the Federal 
Trade Commission shall proceed as soon as may be to the issuance of the com- 
plaint and to the hearing and determination of the case.” 

Sec. 5. Section 1905 of title 18 of the United States Code is amended by insert- 
ing immediately after the word “association”, a comma and the words: “or to 
any report made by any person, firm, partnership, corporation, or association 
in compliance with the third paragraph of section 7 of the Act entitled ‘An Act 
to supplement existing laws against unlawful restraints and monopolies, and 


at a purposes’, approved October 15, 1914 (38 Stat. 731, as amended; 15 
U. 8. C. 18).” 
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[S. 3479, 85th Cong., 2d sess.] 


A BILL To amend section 11 of the Clayton Act to invest the Federal Trade Commission 
with jurisdiction to issue preliminary injunctions in the enforcement of section 7 of the 
Clayton Act under certain circumstances, and for other purposes 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That section 11 of an Act entitled ‘‘An Act to 
supplement existing laws against unlawful restraints and monopolies, and for 
other purposes”, approved October 15, 1914, as amended (U. S. C., title 15, sec 


21), is hereby amended by inserting after the last paragraph thereof the 
following: 


“That the Federal Trade Commission is hereby invested with jurisdiction in 
any proceeding in which its complaint charges a violation of section 7 of this 
Act, at any time prior to the entry therein of its order to cease and desist and 
divest, to issue preliminary orders requiring any respondent charged with such 
violation to maintain the acquired corporation or property as a separate operat- 
ing business entity where the Commission finds that any part or all of any 
order to cease and desist and divest which it has jurisdiction to issue may be 
impaired, or rendered ineffectual, if the acquired corporation or property is not 
maintained as a separate operating business entity. 

“In order to maintain the acquired corporation or property as a separate 
operating business entity such preliminary orders may direct the respondent 
charged to take, to refrain from taking, or to reverse, any action. 

“Such findings shall be made by the Commission or by a majority of its mem- 
bers, without delegation to any hearing examiner, on the record of any hearing 
as to which the respondent charged with such violation has notice of the 
purpose thereof. Every such order shall be reviewable and enforceable in the 
same manner as is provided in this Act for the review and enforcement of the 
Commission’s orders to cease and desist and divest.” 


Senator Kerauver. During the 84th Congress, Senator O’Mahoney 
on at hearings before this subcommittee at which similar legis- 
ation affecting corporate mergers was considered. Because of his 
interest and knowledge of this subject, it is my hope and understand- 
ing that he will preside at a number of sessions of these hearings. 

The bills which I have mentioned are designed to strengthen the 
effectiveness of section 7 of the Clayton Act, as well as the finalization 
of all cease and desist orders issued under section 11 of the Clayton 
Act. §. 198 and S. 722 would require that companies or banks, pro- 
posing merger, give the Government from 20 to 90 days advance 
notice of their intentions, thus providing the enforcement agencies 
with the opportunity of studying such mergers and of restraining 
them if they are of doubtful legality before consummation. 

By amending section 15, both of these bills would vest in the Federal 
Trade Commission the power to seek a court injunction to restrain 
proposed mergers before consummation. This power would be similar 
to that now enjoyed by the Department of Justice. 

The purpose of S. 3479 is to amend section 11 of the Clayton Act 
in order to authorize the Federal Trade Commission to issue prelimi- 
nary injunctive orders under certain circumstances in its enforcement 
of section 7 of the Clayton Act. This bill differs from S. 198 and 
S. 722 in that the Federal Trade Commission itself is invested with 
the jurisdiction to issue preliminary orders rather than having the 
burden of entering the district courts in order to seek such relief. 


This bill would provide that in any proceeding in which the Federal 
Trade Commission has charged in its complaint a violation of section 
7 of the Clayton Act, the Commission may, at any time prior to the 
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entry of its order to cease and desist and divest, issue a preliminary 
order requiring any respondent charged with such violation to operate 
the acquired corporation or property as a separate business entity, 
when the Commission finds that any part of an order to cease and 
desist and divest which it may issue might be impaired or rendered 
ineffectual unless the corporations were maintained separately. 

In very simple language, the purpose of S. 3479 is to prevent the 
scrambling of the merged assets in such a manner as to render ineffec- 
tual any final order by the Federal Trade Commission. It has been 
truly said that after assets have been scrambled, it is frequently im- 
possible to unscramble them in such a way as to effectively restore the 
previously competitive situation. 

Both S. 198 and 722 contain important provisions which would sub- 
ject bank mergers to the same legal standards of competition that now 
apply to corporate mergers in general. 

The antimerger statute was first enacted into law as section 7 of 
the Clayton Act in 1914. At that time the Sherman Act was felt to 
be inadequate to cope with the merger problem because effective action 
could not be taken under the law until after monopoly had already been 
effectuated. In its original form, section 7 applied only to acquisi- 
tions of stock. There was no provision concerning the acquisition of 
assets. 

As originally enacted, section 7 was completely frustrated by the 
legal loopholes which were enacted into law. After repeated efforts, 
in 1950, the loophole concerning asset acquisition was closed by the 
passage of the Celler-Kefauver amendment. The law remained un- 
changed with reference to other corporations, including banks. 

The 1950 amendment of section 7 extended the law to cover not only 
mergers involving competitors, but all types of mergers wherever the 
result might be to substantially lessen competition or tend to create 
a monopoly in any line of commerce, in any section of the country. As 
one of the sponsors of this legislation, I know that the unmistakable 
parecer of the 1950 amendment was to provide a better statute to 

eter the alarming growth of economic concentration stemming from 
business mergers. 

It has been more than 7 years since the Celler-Kefauver amendment 
to section 7 of the Clayton Act was enacted. It is unfortunate that 
not one case has yet been finally adjudicated. However, the improved 
method of investigating merger cases at the Federal Trade Commis- 
sion is noted with approval. It is unfortunate that this speedup in 
investigation has not been equally reflected in the trial of such cases. 
Some of this delay might very well be attributable to the failure of the 
Commission in not rendering at an early stage an administrative 
ruling which could have served as a guide to its hearing examiners. 

In the past 7 years, there have been a number of instances in which 
complaints have issued but where the assets have been so scrambled 
and intermingled that even if it is finally found to have been illegal, 
an effective order of divestiture cannot possibly be issued. In this 
way the intent and purpose of Congress has been frustrated. One of 
the primary purposes of §. 198, S. 722, and S. 3479 is to make mean- 
ingful and effective what Congress passed in 1950. 

It is also significant to note that, since 1950, the number of mergers 
has increased alarmingly. According to the financial reports of 
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Moody’s, and Standard & Poor’s, in the manufacturing and mining 
fields exclusively, there were 490 mergers in 1957. ‘This compares 
with 219 in 1950, an increase of nearly 130 percent. In all fields, 
including all mergers which are rendesied from all sources of informa- 
tion, according to the Federal Trade Commission, mergers rose from 
905 in 1956 to 941 in 1957. 

S. 721 would amend section 11 of the Clayton Act to provide for the 
more expeditious enforcement of cease-and-desist orders issued there- 
under. Since the enactment of the Clayton Act in 1914 there has been 
a glaring weakness in the enforcement of such orders that have been 
issued under section 11 of the act. Stated briefly, such administrative 
orders issued under section 11 of the act never become final unless 
reviewed by the circuit courts on petition of respondents, or after 
violation and enforcement proceedings are instituted under section 
12 of the act. In many instances, because of this weakness, adminis- 
trative orders to cease and desist must be violated two times before 
there are any practical teeth inserted into the enforcement of such 
orders. S. 721, of course, would amend section 11 in all respects and 
would apply to the enforcement of sections 2, 3, 7, and 8 of the Clayton 
Act. In my opinion, this legislation has long been needed. 

Hearings on similar bills to S. 198 and S. 722 were held in the 
House of Representatives during the last session of the Congress, 
and as a result of such hearings, a bill, H. R. 7698, has been reported 
by the Judiciary Committee. That bill will be made a part of the 
record following this statement. 

It is my further understanding, however, that as of now, this bill 
has not received a rule by the House Rules Committee. During the 
course of these hearings we will hear testimony from the sponsors of 
this bill in the House of Representatives, as well as testimony from 
the sponsors of the bills in the Senate. We shall also hear testimony 
from various Government agencies whose responsibilities are affected 
by the proposed legislation and from various business interests which 
would likewise be affected by the measures. In addition to the testi- 
mony from witnesses appearing in person before the subcommittee, 
we invite those who are interested to present their views in writing. 
In view of the fact that S. 198 and S. 722 include therein application 
to banks as well as to other industrial organizations, I notified Senator 
Fulbright, the chairman of the Senate Banking and Currency Com- 
mittee, of the fact that these hearings were to be held. 

(The bill referred to earlier follows :) 


[H. R. 7698, 85th Cong., 1st sess.] 


A BILL To amend the Clayton Act, as amended, by requiring prior notification of corporate 
mergers and acquisitions, and for other purposes 

Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That sections 7 and 15 of the Act entitled 
“An Act to supplement existing laws against unlawful restraints and monop- 
olies, and for other purposes,” approved October 15, 1914 (38 Stat. 731 and 736, 
as amended, 15 U. S. C. 18 and 25) are amended as follows: 

Section. 1. That section 7 of said Act is amended by striking the first, second, 
and third paragraphs, and inserting in lieu thereof the following new para- 
graphs: 

“No corporation shall acquire, directly or indirectly, the whole or any part 
of the stock or other share capital and no corporation subject to the jurisdiction 
of the Federal Trade Commission shall acquire, directly or indirectly, the whole 
or any part of the assets of one or more corporations engaged in commerce, 

25690—58 2 
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where in any line of commerce in any section of the country the effect of such 
acquisition of such stock or assets, or of the use of such stock by the voting or 
granting of proxies or otherwise, may be substantially to lessen competition or 
to tend to create a monopoly. 

“No corporation subject to the provisions of this Act shall acquire, directly 
or indirectly, the whole or any part of the stock, other share capital or assets 
of one or more corporations engaged in commerce, where the combined capital, 
surplus, and undivided profits of the acquiring and the acquired corporations 
are in excess of a book value of $10,000,000, until sixty days after delivery to 
the Commission or Board vested with jurisdiction under the first paragraph of 
section 11 of this Act and to the Attorney General of notice of the proposed 
acquisition. This notice shall include, separately as to the acquiring and 
acquired corporations: (1) the name and address; (2) the nature of business 
and products or services sold or distributed; (3) net sales for the last account- 
ing year; (4) copy of last annual report and balance sheet; and (5) location 
of plants and trading area in which each product or service is sold. The 
parties shall furnish within twenty-five days after request therefor, such 
additional relevant information within their knowledge or control as may be 
requested within twenty-five days after delivery of notice of the proposed 
acquisition by the Commission or Board vested with jurisdiction under section 
11 of this Act or by the Attorney General: Provided, That upon request of 
the parties the Commission or Board or Attorney General may extend the 
time for furnishing such additional relevant information. If any party to an 
acquisition which has been consummated, has willfully failed to give the re- 
quired notice or to furnish the required information, such party shall be 
subject to a penalty of not less than $5,000 or more than $50,000, which may 
be recovered in a civil action brought by the Attorney General. No other 
person shall be entitled to sue either party to the acquisition for failure under 
this paragraph to give notice or to furnish the required information and such 
penalty shall be the sole remedy for willful failure to give notice or to furnish 
the required information. Any officer or employee of the Commission or Board 
vested with jurisdiction under section 11 of this Act or of the Department of 
Justice, who shall make public any information furnished to the Commission 
or Board or Attorney General pursuant to the provisions of this paragraph, 
without the authority of the Commission or Board or Attorney General, unless 
directed by a court, or unless such information has already been made public, 
shall be deemed guilty of a misdemeanor and upon conviction thereof, shall be 
punished by a fine not exceeding $5,000 or by imprisonment not exceeding one 
year, or both. Failure by the Federal Trade Commission, the Attorney General 
or other appropriate agency to request additional relevant information pur- 
suant to this paragraph or to interpose objection to such acquisition within 
the sixty-day period shall not bar the institution at any time of any action 
or proceeding with respect to such acquisition under any provision of law. The 
Commission or Board vested with jurisdiction under section 11 of this Act, 
after consultation with and upon approval of the Attorney General, shall 
establish procedures for the waiver by the appropriate Commission or Board 
and the Attorney General and such Commission or Board and the Attorney 
General shall waive all or part of the waiting requirements in appropriate 
cases and in categories of cases where a waiting period is deemed unnecessary 
to effectuate enforcement of this section of this Act: Provided, however, That 
such procedures may be amended from time to time as the Commission or 
Board, upon the approval of the Attorney General, considers appropriate. 

“The notification and waiting period provisions of the preceding paragraph 
shall not apply to the following: 

“(1) Any acquisition of stock when the stock acquired or held does not exceed 
10 per centum of the voting rights, as represented by the voting stock or other 
voting share capital, of the corporation in which the stock is acquired ; 

“(2) Any acquisition of stock in a single transaction or series of related trans- 
actions, unless the fair market value of the consideration paid for such stock in 
such transaction or transactions exceeds $2,000,000 ; 

“(3) Any acquisition of stock which does not increase, directly or indirectly, 
the acquiring corporation’s share of voting rights in any other corporation ; 

“(4) Any acquisition, in a single transaction or series of related transactions, 
by one corporation of assets of any other corporation if the fair market value of 
the consideration paid for such assets in such transaction or transactions (after 
deducting the portion thereof comprising stock in trade used in the ordinary 
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course of the transferring corporation’s business, and transferred by such 
acquisition) does not exceed $2,000,000 ; 

“(5) Acquisition by any corporation of bonds or other obligations without 
voting rights of any other corporation, securities issued by the United States, or 
by any State, Territory, or insular possession thereof, or by any political sub- 
division or public agency or instrumentality of one or more of any of the fore- 
going ; 

“(6) Any acquisition of real property, primarily for office space or nontran- 
sient residential use; any acquisition of an interest in land primarily for the 
purpose of constructing plants or other facilities for use in the conduct of 
business ; or any acquisition of vacant industrial property ; 

“(7) Any acquisition of (i) stock or other share capital of a corporation, 
75 per centum or more of the market value of the assets of which consist of 
undeveloped or partially developed mineral, mining, or timberland properties, or 
(ii) the whole or any part of such underdeveloped or partially developed 
mineral, mining, or timberland properties ; 

“(8) Any acquisition by any corporation from the Government of the United 
States, or from the Government of :any State, Territory, or insular possession 
thereof, or from any political subdivision or public agency or instrumentality of 
one or more of any of the foregoing ; 

“(9) Acquisition, solely for the purpose of investment, of assets, other than 
voting stock or other voting share capital, by any bank, banking association, 
trust company, or insurance company, in the ordinary course of its business; 
acquisition by any bank, banking association, or trust company of the assets of 
another bank, banking association, or trust company ; 

“(10) Acquisition of stock, other share capital, or assets of any corporation, 
if the acquiring corporation, prior to such acquisition, owned, directly or indi- 
rectly, more than 50 per centum of the outstanding voting stock of the corpora- 
tion whose stock, other share capital, or assets are acquired, or if more than 
50 per centum of the outstanding voting stock of the acquiring corporation is 
owned, directly or indirectly, by a corporation which, prior to such acquisition, 
owned, directly or indirectly, more than 50 per centum of the outstanding voting 
stock of the corporation whose stock, other share capital, or assets are acquired, 
or if more than 50 per centum of the outstanding voting stock of the acquiring 
corporation is owned, directly or indirectly, by the corporation from which the 
stock, other share capital, or assets are acquired ; 

“(11) Any acquisition of stock, other share capital, or assets pursuant to 
judicially or government-agency supervised reorganizations or dissolutions ; 

“(12) Any acquisition of stock, other share capital, or assets, solely for the 
purpose of investment, by any corporation engaged wholly in religious, educa- 
tional, or charitable activities ; 

(13) Any acquisition of stock, other share capital, or assets by any corpora- 
tion in connection with financing, refinancing, borrowing, or underwriting trans- 
actions where title to such stock, other share capital, or assets is acquired solely 
for collateral, underwriting, or security purposes ; 

**(14) Any acquisition of stock, other share capital, or assets of any foreign 
corporation unless such foreign corporation: (1) transacts business in the 
United States, its Territories, or possessions, and has a permanent establishment 
in the United States, its Territories, or possessions; or (2) has a stock or other 
share interest in a corporation which transacts business in the United State, its 
Territories, or possessions ; 

(15) Any acquisition of stock or assets which, under any specific provision 
of law, requires the approval in advance of a commission or board or other 
agency of the United States, and when so approved is exempt under any specific 
provision of law from the provisions of this section: Provided, however, That 
any commission, board, or agency of the United States which is authorized by 
law to approve the acquisition by one corporation of the stock or assets of 
another corporation where by virtue of such approval such acquisition is exempted 
from the provisions of this section shall promptly notify the Attorney General 
of any application or request for such approval. 

“Except for the provisions of the two preceding paragraphs this section shall 
not apply to corporations purchasing stock solely for investment and not using 
the same by voting or otherwise to bring about, or in attempting to bring about, 
the substantial lessening of competition. Nor shall anything contained in this 
section prevent a corporation engaged in commerce from causing the formation 
of subsidiary corporations for the actual carrying on of their immediate lawful 
business, or the natural and legitimate branches or extensions thereof, or from 
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owning and holding all or a part of the stock of such subsidiary corporations, 
when the effect of such formation is not substantially to less competition.” 

Sec. 2. The second and third paragraphs of section 1 of this Act shall take 
effect one hundred and twenty days after their enactment. The procedures for 
the waiver by the appropriate commission or board and the Attorney General of 
all or part of the waiting requirements in appropriate cases and categories of 
cases required by the second paragraph of section 1 of this Act shall be estab- 
lished within one hundred and twenty days after enactment of this Act. 

Sec. 3. Nothing contained in the first and second paragraphs of section 1 of 
this Act shali be held to affect or impair any right heretofore legally acquired: 
Provided, That nothing in this section shall be held or construed to authorize 
or make lawful anything heretofore prohibited or made illegal by the antitrust 
laws, nor to exempt any person from the penal provisions thereof or the civil 
remedies therein provided. 

Sec. 4. That section 15 of said Act is amended by inserting after the first 
paragraph thereof the following paragraph: 

“Whenever the Federal Trade Commission has reason to believe— 

“(1) that any corporation subject to its jurisdiction is acquiring or has 
acquired stock or assets of another corporation in violation of the provi- 
sions of section 7 of this Act; and 

“(2) that the enjoining of such acquisition or the maintenance of the 
status quo after acquisition pending the issuance of a complaint or the 
completion of proceedings pursuant to a complaint by the Commission under 
this section and until such complaint is dismissed by the Commission or set 
aside by the court on review, would be to the interest of the public, 

the Commission, by any of its attorneys designated by it for such purpose, may 
bring suit in a district court of the United States to prevent and destrain viola- 
tion of section 7 of this Act or to require maintenance of the status quo. Any 
such suit may be brought in any district in which the acquiring or the acquired 
corporation resides or transacts business. Such proceedings may be by way of 
petition setting forth the case and praying that such violation shall be enjoined 
or otherwise prohibited, and the court may make such temporary restraining 
order or prohibition as shall be deemed just in the premises. In any case where 
injunction or restraining order is granted under this paragraph, the Federal 
Trade Commission shall proceed as soon as may be to the issuance of the com- 
plaint and to the hearing and determination of the case.” 


Senator Kerauver. We are very glad to have as our first witness 
the distinguished chairman of the Senate Small Business Committee, 
Senator Sparkman, of Alabama. Throughout the years that I have 
known Senator Sparkman, both in the House of Representatives and 
in the United States Senate, he has worked consistently, effectively, 
and tirelessly in the interests of the welfare and proper protection 
of small entrepreneurs and small businesses. He has done what he 
could to see that they had an opportunity of survival and were pro- 
tected from unfair competition and monopolies. 

We commend you on your work as chairman of the Small Business 
Committee, and we are honored that you are here to testify today, 
Senator Sparkman. 

Senator Sparkman. Thank you very much, Mr. Chairman. I 
appreciate what you have said, and I am deeply appreciative of this 
opportunity. 


STATEMENT OF HON. JOHN SPARKMAN, A UNITED STATES SENATOR 
FROM THE STATE OF ALABAMA, ACCOMPANIED BY PHILIP F. 
JEHLE, COUNSEL, SENATE SMALL BUSINESS COMMITTEE 


Senator Sparkman. Mr. Chairman, I am deeply appreciative of 
this opportunity to present my views on the important antitrust leg- 
islation which is under consideration at this time by your subcom- 
mittee. It is my hope that I can assist in your consistent and 
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determined efforts to halt, and then reverse, the trend toward eco- 
nomic concentration which is threatening the continued vigor of our 
free-enterprise system. 

In my testimony this morning, I shall, largely, confine myself to 
my bills, S. 722, relating to premerger notification, and 8. 721, 
regarding the finality of Clayton Act orders. And I may say, Mr. 
Chairman, as you pointed out in your statement, that Senator Thye, 
who is the ranking minority member of the Small Business Commit- 
tee, joins in ae both of these measures. 

Senator Krravver. Senator Sparkman, I neglected to point out 
that your very able committee counsel, Mr. Phil Jehle, is with us. 

Senator Sparkman. Mr. Jehle is a member of the staff of the Small 
Business Committee. He is on my right. 

As the members of your subcommittee know, I have been pressing 
for action on measures similar to S. 721 and S. 722 since the spring of 
1955. In the past 3 years, I have done my very best to further this 
legislation by testifying before Senate and House committees, by mak- 
ing speeches on the floor and to business groups across the Nation, and 
by discussing the merits of this legislation with many of my col- 
leagues in the Congress. 

= the interest of saving time and maintaining the good humor of 
the subcommittee members, I shall not repeat again the many valid 
reasons why the small-business community endorses a premerger 
notification bill. All of us now recognize the alarming trend toward 
monopoly that has been developing in recent years in our Nation’s 
economy. Reasonable observers can agree that, should this trend con- 
tinue unchecked, the source of our Nation’s vitality and prosperity— 
the competitive character of its economy—is certain to disappear, with 
disastrous consequences, not only to small business but to all 
Americans. 


8. 722 


Simply stated, my premerger notification bill, S. 722, is designed to 
facilitate enforcement of section 7 of the Clayton Act by eliminating 
such loopholes as now make possible the easy evasion and frustration 
of the statute’s prohibitions. I shall now briefly explain the four 
main provisions of the bill: 

First and foremost, the measure is intended to afford the antitrust 
agunonn and, in appropriate instances, a Government board, a reason- 
able period of time in which to assess the competitive implications of 
a proposed merger before having to decide whether or not to oppose 
its consummation. 

More specifically, the bill provides that the consummation of a 
merger between corporations having a combined capital structure of 
$10 million is prohibited for 60 days from the date on which the 
merging parties give notice of their plans to the Attorney General 
and the Federal Trade Commission or appropriate board. 

In addition to giving notice, the merger-planning parties are re- 
quired to submit to the antitrust agencies and board, where appro- 
priate, certain relevant information concerning their companies and 
the markets in which they operate. A penalty of from $5,000 to 
$50,000 may be imposed for willful failure to comply with the re- 
quirements of giving notice and submitting relevant data. 
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Here, I wish to emphasize that S. 722 is so designed as to apply only 
to competitively significant mergers. Tewned this end, express 
exemption from the notification and waiting provisions of the bill is 
anted for 10 carefully drawn categories of corporate transactions. 
he transactions so exempted include those acquisitions which are not, 
essentially, mergers and those which would be insignificant in com- 
petitive effect. 

Another means of minimizing the possibility of unintended inter- 
ference or hardship resulting from the notification and waiting require- 
ments is the availability of waiver procedures under certain specified 
circumstances. These waiver procedures are to be established by the 
Federal Trade Commission or appropriate board, with the approval 
of the Attorney General, for use in cases where notification and a 
waiting period are deemed unnecessary to effect enforcement of 
section 7. 

It should also be pointed out that failure of the antitrust agencies 
or appropriate board to take legal action against a proposed merger 
during the 60-day period following notification does not preclude the 
taking of such legal action at some later date. Thus, the premerger 
notification requirement will not impair the Supreme Court’s ruling in 
the Du Pont case that a merger violative of section 7 is not cured merely 
by passage of time. Nor is the amendment to be construed as an 
arrangement for obtaining advance agency approval of mergers. 

Furthermore, the bill properly protects merging companies from 
unauthorized disclosure of information submitted pursuant to the 
notification requirement by making such disclosure a misdemeanor. 

Second, the bill authorizes the Federal Trade Commission to seek 
a preliminary court injunction restraining consummation of a corpo- 
rate merger pending final Commission action. The Department of 
Justice now possesses similar premerger injunctive powers under sec- 
tion 15 of the Clayton Act. However, existing law does not empower 
the Commission to seek a court order preserving the status quo until 
such time as the Commission’s administrative proceedings against the 
merger corporations are completed. Such a loophole, of course, is a 
strong inducement for merging companies “to scramble the omelet” 
before the Commission can try the case and issue its order. By provid- 
ing the Commission with a means of preventing the acquiring corpora- 
tion from adroitly integrating the assets of the company acquired, 
S. 722 will materially assist the agency in realizing its full potential 
in the drive against anticompetitive mergers. 

Third, the bill would amend section 7 of the Clayton Act so as to 
make the statute applicable to monopolistic mergers where either the 
acquiring or the acquired corporation is engaged in interstate 
commerce. 

At present, the antimerger law is, as you know, applicable only where 
the acquired corporation is engaged in commerce. As a result, in 
cases where the acquired corporation is engaged exclusively in intra- 
state commerce, the enforcement agencies lack jurisdiction to proceed 
under section 7, no matter how seriously anticompetitive the effects of 
the merger may be. Although the Commission has used section 5 of 
the Federal Trade Commission Act in several instances to circumvent 
this jurisdictional obstacle, such a procedure is clearly not an adequate 
substitute for action under section 7. 
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By enlarging the purview of section 7, as S. 722 provides, Congress 
will be providing an effective means of attacking anticompetitive ac- 
quisitions of intrastate corporations. It will be making unnecessary a 
painstaking search for evidence of interstate transactions in the usual 
case where a large corporation clearly engaged in commerce has sys- 
tematically acquired a number of denall coms pesiios. 

Fourth, S. 722 proposes to make section 7 applicable to bank mergers 
which may substantially lessen competition or tend toward monopoly, 
whether such merger is effected by asset or stock acquisition. 

At present, a monopolistic bank merger comes within the scope of 
section 7 only where it has been accomplished by means of a stock 
transfer, Such an anomaly is manifestly not sound. Neither in logic 
nor as a matter of practical experience can the competitive conse- 
quences of a bank merger be distinguished by whether an acquisition 
of stock or of assets is involved. 

What I have said in this review of the provisions of S. 722 applies 
with equal force to S. 198, the other premerger notification bill being 
considered here. My opinion is that both S. 722 and S. 198 are sound, 
constructive, and fully adequate to the crucial task of stemming the 
still rising tide of mergers. I shall be satisfied, and I think the 
small-business community will also be, should either bill be favorably 
reported soon to the Senate. 

I now wish to turn to the provisions of S. 721, my other bill pending 
before this subcommittee. 

It is the purpose of this bill to strengthen the enforcement provisions 
of the Clayton Act in two important respects. 

First, the enforcement procedures of the Act would be brought into 
line with those being used by the Commission to enforce orders issued 
under section 5 of the Federal Trade Commission Act. Second, viola- 
tion of Clayton Act orders would be made subject to the same civil 
penalties now applicable to violation of the Federal Trade Commission 
Act orders. 

In other words, Congress would be strengthening the enforcement of 
Clayton Act orders in exactly the same way it did 20 years ago for 
oat Trade Commission Act orders when it passed the Wheeler- 

a Act. 

While chairman of the Senate Small Business Committee, my at- 
tention has frequently been directed to the ineffectual manner in which 
the Federal Trade Commission has moved to enforce orders requiring 
respondents to cease and desist from violations of the Clayton Act. 

Study of many of these cases has convinced me that, even where 
the Commission has the will to enforce, action toward compliance is 
seriously impaired by the cumbersome procedures which must be fol- 
lowed and by the lack of teeth in such procedures. These proce- 
dural defects become readily apparent when the enforcement system 
of the Clayton Act is contrat with that available under the Fed- 
eral Trade Commission Act. 

Under the Wheeler-Lea Act, as amended, an order issued pursuant 
to section 5 of the Federal Trade Commission Act becomes final and 
conclusive 60 days after its issuance, unless the respondent seeks re- 
view by a United States court of appeals. 

When court review is sought, the order becomes final upon the 
court’s affirmance of its provisions. Once such an order has become 
final, either through lapse of time or court affirmance, its violation, 
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On the other hand, Commission orders issued pursuant to the 
Clayton Act do not become final by a lapse of time. Nor is violation 
of a Clayton Act order subject to penalty until it has been adopted 
as a court decree. 

Accordingly, in a case where a Clayton Act order is being flouted 
by the respondent, the Commission may try informally to obtain vol- 
untary compliance. That course failing, the Commission is then 
obliged to proceed to a United States court of appeals to prove that 
its order is being violated. But the court, instead of satisfying itself 
with proof that the order is being violated, may decide to undertake 
what amounts to a “de novo” consideration of the antitrust issues in 
the case. After doing so, the court may then issue a formal decree 
adopting the Commission’s order as its own. Even at that point, 
however, court enforcement of the order does not commence forth- 
with. Rather, enforcement procedure requires that contempt pro- 
ceedings be instituted first for violation of the decree of the court. 
Thereupon, should the respondent be found guilty of contempt, the 
court may impose an appropriate fine. 

In other words, a defendant must be found guilty of violating the 
Clayton Act three times before effective sanctions can be invoked. 
All in all, the enforcement procedures applicable to Clayton Act 
orders are awkward, slow, hopelessly complicated, and without mean- 
— sanctions. 

n this light, it is readily understandable why contempt proceed- 
ings to enforce a Clayton Act order have been successful only twice 
since 1940. 

Senator Keravver. Do you want to give those illustrations? 

Senator Sparkman. May I supply them for the record? I don’t 
have them with me. 

Senator Kerauver. Very well. 

Senator Sparkman. Bearing in mind that Commission orders is- 
sued pursuant to the Clayton Act and its Robinsoz -Patman amend- 
ment are intended to remedy such grievous antitrust wrongs as mo- 
nopolistic mergers, exclusive dealing arrangements, and predato 
pricing practices, such as enforcement situation is intolerable. Ef- 

orts to obtain full compliance with Clayton Act orders ought not to 
be hampered by legalistic difficulties. Rather, such efforts must be 
encouraged by the availability of streamlined enforcement proce- 
dures, suitably adapted to the important ends being sought. The 
guiding consideration should be that delayed justice in antitrust mat- 
ters can only mean no justice at all to the small-business men who are 
so often the targets of the prohibited practices. 

In conclusion, Mr. Chairman, I wish to say that small-business men 
are facing today a most critical period in our economic history. The 
business recession is no longer just ahead—it is here, and its severe 
effects are being felt by small-business men throughout the country. 
To keep small business strong and vigorous in this economic crisis, it 
is generally recognized that appropriate tax relief and financing 
assistance must be provided by Congress. For these goals, all of us 
are now working hard and I believe we shall soon be successful. 
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In the area of antitrust, the legislative needs of small business are 
equally pressing. These needs, too, have long been known. They 
must be fully met, promptly and decisively. ‘To ae in this regard 
may well mean the irreplaceable loss of a substantial portion of the 
small-business community. Concerted action must begin at once to 
restore and maintain unrestricted competitive opportunity, the essen- 
tial condition to the preservation of small business. Certainly, enact- 
ment of S. 721 a S. 722 would be a praiseworthy step in this 
direction. 

Senator Kerauver. Thank you very much, Senator Sparkman, for 
it clear statement in explanation of these two measures, S. 722 and 

. ¢21, 

Am I correct, Senator Sparkman, that these two bills have been 
approved by a vote of the Small Business Committee of the Senate? 

enator SPARKMAN. There was no formal vote, Mr. Chairman. I 
think I am safe in saying that they represent the thinking of the 
Small Business Committee, and, as a matter of fact, you will find in 
our several reports which have been submitted unanimously, recom- 
mendations generally along the line that I have stated here, that is, 
the need for more adequate protection of small business in this field. 

Senator Kerauver. And Senator Thye, your cosponsor, was, dur- 
ing the 83d Congress, the chairman of the Small Business Commit- 
tee and is now the ranking minority member. 

Senator SparKMAN. That is correct. 

Senator Kerauver. The Small Business Committee has had numer- 
ous hearings, I understand, on these problems, so that your bills have 
been filed as a result of the inquiries and the testimony given to the 
Small Business Committee. 

Senator Sparkman. That is correct, and, Mr. Chairman, let me say 
that not only have we had numerous hearings, we have had numer- 
ous cases called to our attention that we have had occasion to check 
into. We have had many, many letters from all over the country, 
from small-business people who have complained of the injustices that 
we feel could be cleared up if we had more protective language in our 
enforcement laws. 

Senator Keravuver. You have discussed S. 722 first. 

Senator Sparkman. That is correct. 

Senator Keravver. You state again the 60-day notice of intention 
to merge as required under your bill S. 722, is that correct ? 

Senator Sparkman. That is correct. 

As I recall it, one distinction between this bill and the bill which you 
and Senator O’Mahoney introduced, my bill would allow—would re- 
quire 60 days’ notice, and I believe your bill requires 20 days. 

Senator Keravuver. That is correct. 

Senator Sparkman. I certainly do not pose as an expert in that, but 
it seems to me that 20 days is a rather short time for the Federal 
Trade Commission to be expected to take any action, 

Senator Kerauver. The bill proposed by Senator O’Mahoney and 
myself does provide 20 days, but I believe there is authority to extend 
the 20 days to 90 days. 

Senator Sparkman. That is correct. 

Senator Krrauver. Off the record. 

(Off the record.) 
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Senator Kerauver. You say this is limited to proposed mergers 
where the combined capital structure would be in excess of $10 million ? 

Senator SparKMAN. $10 million or more. 

Senator Keravuver. Yes. In your experience, how did you arrive 
at the $10 million figure ? 

Senator Sparkman. Well, Mr. Chariman, you may recall that in the 
last Congress when I introduced a similar bill, I set it at $1 million. 
I supose I would have to say that that was more or less an arbitrary 
figure. But during the course of the hearings before this committee 
and also before the House committee, it became pretty generally 
agreed that $10 million would be a more realistic figure than $1 mil- 
lion. And as I recall, the bill which Senator O’Mahoney reported on 
behalf of the Judiciary Committee to the Senate calendar carried the 
$10 million figure. 

Mr. McHuveu. That is correct. 

Senator Kreravver. As noted in the report, Calendar No. 2866, I 
think the bill started off with $1 million, didn’t it, Mr. McHugh, and 
air it was finally reported, the combined amount was raised to $10 
million. 

Senator Sparkman. I believe Senator O’Mahoney’s bill, as origi- 
nally introduced, had the $1 million, but I think as a result of hear- 
ings and consideration before the committee, and my recollection is the 
House bill that was a companion bill set it at $10 million. 

Mr. Cuumpris. I think Senator Watkins’ bill was at $10 million. 

Senator SparkMAN. Yes; which was in at the same time; that is 
correct. 

Senator Keravuver. Of course, $10 million would be a small merger 
in the automobile or steel industry, but when you get down to—— 

Senator Sparkman. It could be a mighty big one in some of the 
small businesses. 

Senator Kerauver. In Fiberglas or mousetraps, or something of 
that sort. It might be a very large amount. 

Senator Sparkman. In the window sash industry, for example, it 
would be a big one. 

Senator Keravver. Is it your feeling, insofar as the notification is 
concerned, that we would at least be taking a step in the right direc- 
tion when we require those mergers in excess of $10 million to be 

Senator Sparkman. Yes. And I think it would be fair not only 
from the standpoint of antitrust enforcement, that is, the agencies 
that are se coaale with it. I think it would be fair to business. I don’t 
see that being required to give notice would particularly hurt them, 
and certainly it might, in instances relieve them from subsequent em- 
barrassment, and so far as the time limit is concerned, Mr. Chairman, 
while it seems to me that 60 days as the waiting period is reasonable, 
I would suggest that if the shorter time, which is suggested in the 
bill by you and Senator O’Mahoney, of 20 days with the option to ex- 
tend ought to be a limit, and it may be, there ought to be a limit be- 


ae which they could not extend so that it could not be run intermi- 
nably. 


Mr. McHven. Ninety. 

Senator Sparkman. Ninety is the limit. 

Mr. Dixon. That is not reviewable, either. 

Senator Keravver. On page 4 of your bill, S. 722, you set forth 10 
carefully drawn categories of corporate transactions. 
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Senator Sparkman. Yes. 

Senator Keravuver. Which are not covered by the notification. 

Senator Sparkman. Yes. Mr. Chairman, those have been arrived 
at after most careful study and consideration. I will say that dis- 
cussions have been held with the Federal Trade Commission, the De- 
partment of Justice, Antitrust Division, with staff members of your 
own committee, and with staff members of the House Judiciary Com- 
mittee, and as a result of those discussions, these 10 categories were 
set forth. 

Mr. McHvueau. This exception of these 10 categories is a basic dif- 
ference from the bill reported out by us in the 84th Congress. At 
that time we didn’t exempt these categories. 

Senator Kerauver. I am informed by Mr. McHugh, who is a sub- 
committee counsel and took the lead in helping Senator O’Mahoney 
with the bill last year, that these 10 categories comprise 1 of the basic 
differences in the bill which was reported last year and the bill you 
have here at present. 

Senator Sparkman. I think they constitute an improvement, and I 
do ask for the most careful consideration of that in order to make 
certain that this should apply only to competitively significant 
mergers. 

Senator Kerauver. Senator Sparkman, your bill, S. 722, proposes 
e: board which may be given certain powers. What board might that 


Senator SparKMAN. Well, it could be the Civil Aeronautics Board, 
for instance—— 

Senator Kerauver. The Federal Reserve Board ? 

Senator Sparkman. Possibly. Or it could be the ICC if it in- 
volved a trucking line, and so forth. 

Senator Keravuver. So the board refers to whatever board may be 
given jurisdiction. 

Senator SparKMAN. By the way, the different boards are mentioned 
in the law as it exists today. 

Senator Keravuver. In section 11. 

Senator Sparkman. Section 11. Section 11 of the Clayton Act. 

Senator Krerauver. Section 11 gives the enforcement power to cer- 
tain boards and agencies. 

Suppose for the record here you refer to the boards that have certain 
jurisdiction at the present time. 

Senator Sparkman. That is correct. 

Senator Kerauver. The Civil Aeronautics Administration, Federal 
Reserve Board, and so on. 

Senator Sparkman. Mentioned are the Civil Aeronautics Board, 
Federal Reserve Board, Interstate Commerce Commission, and the 
Federal Communications Commission. 

Of course, it is confined to statutory provisions vesting such powers 
in the Commission or Board. 

Senator Keravuver. Then the idea of S. 722 is that insofar as this 
bill itself is concerned, the administration of the proposed merger, 
the action in connection with it would be left with the agencies where 
it is now given by section 7 and section 11, but they, too, would have 
the benefit of prior notification. 

Senator Sparkman. That is correct. 
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Senator Kerauver. As I understand, if the Federal Trade Commis- 
sion or the Attorney General or the Board does not act within the 
60 days, according to the decision of the Court in the Du Pont- 
General Motors case that failure to act does not give approval to 
the proposed merger. Is that correct? 

Senator Sparkman. As I understand it, if action to hold this up 
should not be taken within the 60 days, the companies proposing 
the merger would be free to proceed, subject to later enforcement 
action as provided in the Du Pont case. 

Senator Keravuver. In other words, the Federal Trade Commission 
or the Board or the Attorney General during these 60 days would 
have information to study and the merger could not be consummated. 
After that time if they went ahead, they would still be subject to 
whatever laws are applicable. 

Senator Sparkman. Yes. There would be no change in that from 
the present law as enunciated in the Du Pont case. 

Senator Keravuver. The bill authorizes the Federal Trade Commis- 
sion, you say on page 3 of your statement, to secure a preliminary 
court injunction restraining the consummation of the merger, which 
is the same right the Department of Justice has under section 15 of 
the Clayton Act. Is that correct? 

Senator Sparkman. That is correct. 

Senator Keravuver. Does that apply also to the boards? Will they 
have the right to secure injunctive relief ? 

Senator Sparkman. Mr. Chairman, I don’t believe it would. I 
don’t construe anything in this bill as giving them that power, and 
— they possess it under the law already, and I don’t believe they 

Oo—-—— 

Senator Keravver. I take it that the merger couldn’t take place 
in connection with the Board without some action by them in any 
event. Isthat not true? 

Senator Sparkman. I think you will find in the statutes of the 
regulatory boards and commissions that it requires affirmative action. 
I think affirmative action would be required to consummate it rather 
than the action of the companies themselves. And I think that is 
the difference. 

Senator Kerauver. Do you wish to tell us any instances that have 
come to the attention of the Small Business Committee, or would 
you rather furnish it later, of how difficult it is to unscramble the 
omelet after it has been mixed up ? 

Senator Sparkman. Mr. Chairman, if I may, I would be glad to 
supply that. Mr. Jehle reminds me of the Pillsbury case which is 
still pending, as a very good example. 

Mr. Drxon. In the Farm Journal case the hearing examiner made a 
specific comment on that point. After holding the merger to be il- 
legal, he pointed out that in effect the damage had already been done 
and there wasn’t anything to divest. 

Senator Kerauver. What date was that case decided ? 

Mr. Drxon. The final order was July 17, 1956. 

Senator Kerauver. Another provision of your bill S. 722 is in con- 
nection with whether the corporations are engaged in interstate or 
intrastate commerce. Is that correct ? 

Senator SparkMan. Yes. 
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Senator Kerauver. As matters now stand, must both of them be 

engaged in interstate commerce? 
enator SparKMAN. That is correct. The acquired company must 
be engaged in interstate commerce—— 

Senator Keravuver. The acquired company ? 

Senator SparkMAN. Yes, and the acquiring. 

Senator Kerauver. Both the acquired company and the acquiring 
company ¢ 

Senator SparKMAN. Yes. 

Senator Kerauver. What does your bill do in that connection? 

Senator Sparkman. It makes it applicable if either company is 
engaged in interstate commerce. 

enator Keravver. In connection with amending the law, section 7, 
so as to bring in the asset ae for banks, have not some of the 
larger mergers been in the bank field in recent years? 

enator SpARKMAN. Yes. Asa matter of fact, I believe most of the 
big bank mergers have been in that field. 

enator Kerauver. And they have taken advantage of the loop- 
hole that allows them to acquire assets without coming within the 
prohibition of section 7. 

Senator Sparkman. They have certainly been able to merge as a 
result of that provision in the law. 

Senator Kerauver. This would merely mean that whether it is by 
sale of stock or sale of assets, they would come within the law. The 
Federal Reserve Board would still have jurisdiction in connection 
with them. Is that right? 

Senator Sparkman. That is correct. 

Senator Kerauver. Are there any other questions by any of our 
counsel in connection with S. 722? Mr. Dixon? 

Mr. Drxon. I would like to ask one of Senator Sparkman. 

A part of S. 722, Senator Sparkman, would be the amendment of 
section 15 empowering the Federa] Trade Commission to enter the 
district courts and seek preliminary injunction. Would you have 
any objection to the approach of S. 3479, which would empower the 
Federal Trade Commission itself to issue a preliminary injunction 
rather than to go into the court and seek it ? 

As you know, today the Federal Trade Commission is empowered 
with the greatest authority, that is, the authority to issue final orders 
of cease and desist. Would you object to empowering the Commission, 
as S. 3479 would do, to issue preliminary injunctions itself rather than 
to go into court? Instead of going to court, as in your bill, S. 3479 
would allow the Commission itself to issue the preliminary injunction 
which would be reviewable in the regular course by the circuit courts. 

Senator Sparkman. May I say this. I have not studied S. 3479. 
Ts that the bill ? 

Mr. Drxon. Yes. é 

Senator Sparkman. I have not had the opportunity to study S. 3479. 
Just offhand it seems to me the suggestion is perhaps novel, but 
my offhand thought regarding it is that I would certainly have no 
objection to that procedure. It seems to me that protection is granted 
in that any such order issued would be subject to review, and perhaps 
some time could be saved by vesting that in the Commission rather than 
requiring the Commission to go into court to obtain it. 
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Mr. Dixon. Of course, administrative agencies are quite different 
from courts of law, but certainly the Federal Trade Commission, 
having broad power of investigation would know more about the 
proposed merger than any district judge would know. To empower 
the Commission upon motion of its own counsel, and upon proper show- 
ing of record, would permit the expeditious entry of such a preliminary 
order in appropriate cases, would it not ? 

Senator SparkMan. Well, as I said, offhand I would offer no ob- 
jection, but I do want to say that I want to reserve the right to study 
that carefully because I think we ought to be most careful in clothing 
quasijudicial agencies, such as the Federal Trade Commission is, with 
powers that heretofore have belonged exclusively to the courts. I 
would want to think about it rather carefully, although offhand I 
would say I see immediately on great objection to it. 

Mr. Drxon. Of course, since 1914 the Congress clothed them with 
the greater power, the power to issue an order to cease and desist. 
This would merely be to give them a preliminary power along with it. 

Senator Keravuver. Anything else? 

Mr. Dixon. I have nothing else. 

Senator Kerauver. Mr. McHugh, do you have any questions about 
S. 722? . 

Mr. McHueu. Just one question, Senator. 

Senator Sparkman, during the recession or because of the reces- 
sion, has the tempo of mergers among small businesses been on the 
increase ? 

Senator Sparkman. Yes. Well, now, that all depends on whether or 
not we could agree on the start of the recession. I will say this, that 
over the last 6 years there has been a steady increase in mergers I 
believe each year. I did have those figures. I am sorry I don’t have 
them at my fingertips. But I believe it will show that each year there 
has been an increase in mergers. 

I do have some figures here in the memorandum. 

In 1952 there were 822 corporate mergers. In 1953 there was a 
slight drop to 793. In1954,617. Then it started up. 

It would be the last 4 years in which there have been increases— 
1955, 846; 1956, 905; and 1957, the preliminary estimate is that 941 
mergers took place. 

These are not all of the mergers. They are mergers that are con- 
sidered to be competitively significant. So it shows that over the 
last 3 years there has been a steady increase. 

Senator Kerauver. Those don’t include the smaller businesses. 

Senator Sparkman. This would include 

Senator Kerauver. I mean smaller business mergers. 

Senator Sparkman. Only the mergers that were significant, com- 
petitively significant. 

Mr. McHvuen. Would you say, Senator, that this recession might 
give additional impetus to consider premerger notification legislation 
at this time ? 

Senator SparkMan. I am certain that that is a correct statement. 

Senator Keravuver. I think it should be pointed out also that the 
very excellent report of the Federal Trade Commission of May 1955— 
Report on Corporate Mergers and Acquisitions—which Dr. Blair of 
our staff has brought up to date, shows that we are now on the highest 
merger level since 1930. 
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Of course, we know that back in 1929, during the depression, we 
were merging right and left. But we are in the highest level since 
that time. That is, in 1955, 1956, and 1957. 

Excuse me, Mr. McHugh. 

Mr. McHveu. That is all, Senator. 

Senator Kerauver. Mr. Chumbris, do you have any other questions? 

Mr. Cuumpnris. I have no questions. 

Senator Keravuver. Mr. Bolton-Smith ? 

Mr. Bouron-Smiru. Mr. Chairman, just one question. 

Senator Sparkman, do you foresee any problem of increased paper- 
work resulting from this in the Federal Trade Commission, any par- 
ticular problem any more than the SEC ? 

Senator SparkMAN. I would not be in a position to determine that 
or to give a correct answer. It seems to me that actually in a case 
that might have run into trouble anyhow, paperwork may be cut 
down by this. Some of the work, some of the paperwork, some of 
the embarrassment may be cut down by having the premerger notice 
requirement. 

Mr. Botron-Smiru. Thank you, Mr. Chairman. 

Senator Kerauver. They would be able to get all the informa- 
tion from the companies. They are supposed to furnish it rather 
than having to get it here and there, on a piecemeal basis, trying to dig 
it out. You sometimes find yourself too late in getting it. Isn’t that 
true ¢ 

Senator SparKMAN. Yes, and be confronted with what the Federal 
Trade Commission has described, I believe, as having to try to un- 
scramble the omelet. 

Senator Kerauver. Mr. Peck, who is on our staff as special attorney 
for Senator Dirksen, do you have any questions ? 

Mr. Peck. No, sir, I believe not. 

Mr. Cuumerts. Mr. Chairman, just one question. I notice that in 
the last hearing Senator Dirksen requested Senator Sparkman to place 
in the record for comparative purposes a list of the new business in- 
corporations in the 48 States. I would like to have inserted in the 
record that same chart at the same points. 

Senator Sparkman. Yes. We will be very glad. You mean the 
number ? 

Mr. Cuumeris. Yes. You had them from 1946 through 1956. It 
is found on page 12 of the transcript. 

Senator Kerauver. Without objection that will be done. 

Senator SparkMAN. We will be very glad to supply that. 

(The material referred to will be found in the files of the subcom- 
mittee. ) 

Senator Sparkman. If that is all, Mr. Chairman— 

Senator Keravuver. Just a minute. We are not letting you go yet, 
Senator Sparkman. We want to examine in a little bit more detail 
the next bill that you referred to, S. 721. 

Senator Sparkman. §. 721. 

Senator Kerauver. You explain how as matters stand now with 
the Federal Trade Commission, cease and desist orders issued under 
the Clayton Act do not carry any penalty. You go to the court of ap- 
peals, and then the court of appeals issues an order of affirmance and 
still there may not be any penalty until they violate it again. Then 
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you go back again and ask for a contempt proceeding. It is only after 
that long and tedious process, with all its delays, that the violator is 
subject to any penalty. Is that correct? 

Senator Sparkman. Yes. As I stated, you really have to convict 
the wrongdoer three times. 

Senator Keravver. The initial conviction and two times in the court 
of appeals. 

Senator Sparkman. That is right. 

Senator Keravver. Will you explain the process in the Wheeler-Lee 
amendment to section 5 of the Federal Trade Commission Act ? 

Senator SparkmMANn. Well, under the Wheeler-Lee amendment, 
which was enacted by the Congress about the time you and I came 
here—— 

Senator Keravuver. Don’t tell anybody how long ago that has been. 

Senator Sparkman. An order issued pursuant to section 5 becomes 
final and conclusive after 60 days unless the respondent seeks a review 
in the United States Court of Appeals. 

When a review is sought there the order becomes final upon the 
court’s affirmance of its provisions. Once an order has become final, 
either through the lapse of time or through its being affirmed by the 
court, then the violation may be punished by fine, cumulative day by 


ay. 

Be tte Keravuver. In other words, it places the burden 

Senator Sparkman. The burden of proceeding is placed upon the 
wrongdoer rather than upon the Government agency. 

Senator Keravuver. Before the Wheeler-Lee amendment, the same 
difficulty existed under the Federal Trade Commission Act which we 
now have under the Clayton Act? 

Senator SparkMAN. That is correct. What I am asking in S. 721 
is almost exactly the same as the Wheeler-Lee amendment. 

Mr. Dixon. Mr. Chairman, I think an excellent example of what 
Senator Sparkman is talking about might be illustrated in the old 
Pittsburgh-Plus case that was brought by the Federal Trade Com- 
mission about 1923, charging a violation of both section 5 of the 
Federal Trade Commission and section 2 of the Clayton Act. 

At that time there was no finality under either section 5 or the Clay- 
ton Act, and even with the Wheeler-Lee amendment, which enacted 
a finalization procedure for section 5, that order was not finalized, you 
might say, until 1947. 

f course, it is perfectly possible that a Clayton Act case, brought 
by the Federal Trade Commission in 1915, could not be finalized pos- 
sibly until, we will say, 5 or 6 years from now, if the Commission ever 
proceeded for enforcement under such an order. 

Senator Keravver. Your amendments to the third, fourth, fifth, 
sixth, and seventh paragraphs of the Clayton Act require that the order 
become final unless appealed from within 60 days. Is that correct? 

Senator SparkMAN. That is correct. 

Senator Keravuver. Which follows exactly the same procedure as 
in the Wheeler-Lee amendment. 

Senator Sparkman. That is true. 
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Senator Keravuver. There has been a great deal of discussion as to 
whether the penalty, which I believe is not changed, is sufficient; that 
is, $5,000 for each violation—— 

Senator Sparkman. Under the Wheeler-Lee amendment as further 


amended in 1950, it is punishable by a fine of not more than $5,000 for 
each day’s violation. 


Mr. on. Of course, as of today any oe that would be the 

result of an enforcement procedure by the ederal Trade Commission 

would be entirely up to the court. 
Senator Sparkman, That is correct. 


Senator Keravuver. Are there any further questions of Senator 
Sparkman in connection with this bill, S. 721? 

Mr. Dixon ? 

Mr. Drxon. I have none. 

Senator Keravuver. Mr. Chumbris? 

Mr. Cuumpris. I have none. 


Senator Keravuver. Mr. Collins? You are an expert on these anti- 
trust matters. Do you wish to ask any questions? 

Mr. Cottrns. No, thank you, Senator. 

Senator Sparkman. Mr. Chairman, may I remind the committee 
of one thing that I am sure it is aware of, and that is that the Brownell 
committee took note of this difficulty and recommended exactly the 
substance of S. 721 except as to the penalty provisions. 


Senator Krerauver. That is the report of the Attorney General’s 
Committee? 


Senator Sparkman. The Attorney General’s report. The Attorney 


General’s National Committee To Study Antitrust Laws, and that is 
found on page 374. 


Senator Keravuver. Without objection, the recommendation of the 
Attorney General’s Committee on page —— 
Senator SparkMANn. Page 374. 


Senator Keravuver. 374 will be made a part of this record. 


(Inserted below is the recommendation on p. 374 of the Attorney 
General’s Committee :) 


3. Enforcement of Commission orders and penalties for violation 


Whether an order is entered by consent or after hearing, the problem of its en- 
forcement is ever present. The Commission may issue orders under Section 5 of 
the Federal Trade Commission Act or under the Clayton Act. 

Orders issued pursuant to Section 5 of the Federal Trade Commission Act 
become final (1) if respondents seek no court review within 60 days or (2), if 
review is sought, upon the order’s affirmance. From 1938 through 1950, orders 
“finalized” —either through court affirmance or lapse of time—were fortified with 
a legal sanction in Section 5 (1) which penalized violations of final and effective 
Commission orders with “ a civil penalty of not more than $5,000 for each viola- 
ition.” That penalty provision, however, was radically broadened by a 1950 
amendment declaring each “separate violation” of an “order” to be a “separate 
offense,” except “that in the case of a violation through continuing failure or 
neglect to obey a final order of the Commission, each day of continuance of such 
failure or neglect shall be deemed a separate offense.” * 


15 U. 8. C. § 45 (1). 
15 U.S. C. (1952), Supp. V, § 45 (7). 
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The current penalty provisions were enacted with neither notice nor hearing 
to the affected public and without benefit of serious Congressional deliberation.” 
As one protesting Representative put it, “This is no way to legislate.” “ 

Moreover, we believe that the size of the potential penalties imposed by the 
amended Section 5 (1) is wholly disproportionate to the offenses involved. The 
prohibitions of Section 5 of the Federal Trade Commission Act, directed against 
unfair and deceptive acts in commerce, make no distinction among businesses 
large or small. Nevertheless, small business enterprises have often been in- 
volved in cease and desist orders entered against violators of Section 5. A 
$5,000 fine multiplied by each day of violation of a final order can readily mount 
into totals ruinous to any but the most affluent offenders. 

This exorbitant ceiling seems clearly unneeded. Since 1938, there has been 
only one civil penalty proceeding to enforce an antitrust order and 80 suits to 
enforce other types of orders under the Federal Trade Commission Act. In 90 
percent of these cases, courts have entered judgments for less than $1,000 on each 
count. In only one case did the judgment reach even the pre-1950 $5,000 maxi- 
mum. Accordingly, the present $5,000 per day ceiling should be repealed and 
the present $5,000 per violation ceiling retained. 

Commission orders under the Clayton Act, in contrast, do not become final 
by lapse of time. Unless the respondent petitions for judicial review, such an 
order can only be enforced by a United States Court of Appeals upon application 
by the Commission and a showing that the order has been violated.“ Thereafter, 
enforcement requires contempt proceedings for violation of the court’s enforce- 
ment decree. Since 1941, there has been only one successful contempt proceed- 
ing to enforce a Clayton Act order. 

We realize that the Commission has recently announced plans to improve 
its enforcement program. The plan calls, initially, for a systematic and selective 
review of over 4,000 cease and desist orders, 8,000 stipulations to cease and desist, 
and 2,000 trade practice rules. In addition the Commission will not limit com- 
pliance investigations to cases where complaints have been received. 

Other steps announced by the Commission include : 

1. Closer coordination between the general investigation staff and those 
primarily responsible for compliance with orders, stipulations, and trade practice 
rules. 

2. More frequent use of procedures for requiring the filing of special follow-up 
reports “showing the manner and form of compliance with cease and desist 
orders.” 

3. A more informative letter of notification to (a) respondents under orders 
and (6) parties to stipulations concerning the action taken in response to their 
reports of compliance. 

4. A more effective program for enlisting the cooperation of industry members 
to effect industrywide observance of trade practice rules. 

The Committee believes that these new Commission procedures offer real hope 
for enforcement improvement. In eliminating past laxity, the Commission 


% Forty-seven bills were introduced in the 81st Congress, largely proposing to remove 
oleomargarine taxes but restricting the use of yellow margarine in competition with butter. 
One of these bills became the vehicle for the broadened poeelty provisions now part of the 
Act. H. R. 2023, relating to taxation, Pure Food and Drug Act standards, and deceptive 
advertising of oleomargarine, was favorably reported out by the Senate Finance and House 
Agriculture Committees without consideration or reference whatever to penaities under 
Section 5. (See Sen. Rep. 309, 8ist Cong., 2d Sess.; H. R. Rep. 277, 81st Cong., 2d Sess.) 
Only on the floor of the Senate, as one evident aspect of the maneuvering between dairy 
and oleo interests immediately concerned with the legislation, were the penalty increases 
injected. The amended bill was thus passed by the Senate, and readily accepted in con- 
ference by the House Managers. (Conference Rep. No. 1731, 8ist Cong., 2d Sess.) As 
declared by one of the House Managers: “‘It was put in there by those who are interested 
in the welfare of the butter people in the country. No one apparently wanted to take it 
out.” (96 Cong. Rec. 2975 (1950).) 

Also, “the conference committee gave very little if any discussion to this provision.” 
Ibid. (See also id. at 2980-81, 3022-24, 3027.) Although some telegraphic protests by 
affected members of the public finally stirred some discussion of this radical penalty expan- 
sion during consideration of the Conference Report (see 96 Cong. Rec. 2973 et seq. (1950) ; 
id. at 3017 et seq.), the fait accompli could hardly be undone at a time when the alterna- 
tive was rejection of the entire Report. 

#96 Cong. Rec. 2973 (1950). 

_" For difficulties end from this enforcement procedure, see Federal Trade Commis- 
sion v. Ruberoid Co., 343 U. S. 4700 (1952). There the Ruberoid Company petitioned to 
review and set aside a Commission order panting price discrimination. The Second Circuit 
affirmed the Commission order (189 F. 2d 893 [2d Cir. 1951]), but on rehearing refused to 
enforce it on grounds that there was no showing of violation or threat of violation (191 F. 
2d _ 294 [2d Cir. 1951]). Both parties cross-petitioned for certiorari. The Supreme Court 
affirmed the order (343 U. S. 470 [1951]). 
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should not, of course, conduct haphazard investigations both burdensome and 
wasteful. Wisely administered, the recent rules will be a step forward. 
Eventually, however, we believe that cumbersome Clayton Act enforcement 
provisions should be amended to parallel Federal Trade Commission Act pro- 
cedures. This should be done when the presently exorbitant Federal Trade 
Commission Act penalty provisions have been reduced and the Commission 
makes more specific its orders, particularly in Clayton Act Section 2 cases.” 


Senator Krravuver. We certainly are grateful to you, Senator 
Sparkman. 

Senator Sparkman. Well, thanks to you, Mr. Chairman, and gentle- 
men. I appreciate very much the privilege of presenting my views 
on these matters. 

I think they are of great importance. 

Senator Kerauver. We appreciate your help, your interest, and 
your testimony. 


STATEMENT OF JOHN W. GWYNNE, CHAIRMAN, FEDERAL TRADE 
COMMISSION ; ACCOMPANIED BY HARRY A. BABCOCK, EXECUTIVE 
DIRECTOR, AND EARL W. KINTNER, GENERAL COUNSEL 


Senator Kerauver. Chairman John Gwynne, of the Federal Trade 
Commission; Mr. Babcock and Mr. Kintner, will you gentlemen 
come around / 

We are very glad to have the distinguished and able Chairman 
of the Federal Trade Commission, whose work many of us have fol- 
lowed with a great deal of satisfaction and approval. The chairman 
of the subcommittee had the privilege of serving on the Judiciary 
Committee of the House of Representatives with Mr. Gwynne. He 
is a careful lawyer, a thoughtful man, and dedicated to preserving 
competition and opportunity for small business and the enforcement 
of the antitrust laws. 

We are glad to have with us also Mr. Harry Babcock, who is now 
the Executive Director of the Federal Trade Commission, and Mr. 
Earl Kintner, the General Counsel of the Federal Trade Commis- 
sion. They have been with us on many occasions. 

Gentlemen, I had hoped that Senator O’Mahoney could be here 
at this meeting. These bills and the subject matter concerned are 
matters of special interest to him, and so it may be that at some later 
time Senator O’Mahoney will have some additional discussion that 
he would like to engage in with you gentlemen. I know that you 
will give him that opportunity if he wishes. 

Mr. Gwynne. Yes, indeed. 

Senator Kerrauver. Chairman Gwynne, you furnished the com- 
mittee with a report which has some exhibits and citations, all of 
which will be printed fully in the record. Will you present your 
report at this time? 

Mr. Gwynne. Very well. Mr. Chairman and gentlemen, I am 
pleased to be here this morning in response to the request of your 
chairman to present the unanimous views of the Federal Trade Com- 
mission regarding Senate bills 198, 721, 722 and 3479 of the 85th 
Congress and certain provisions of H. R. 9424 of the 84th Congress 
as reported by the Senate Judiciary Committee. 


42 See, e. g., Federal Trade Commission vy. Ruberoid, 343 U. S. 470 (1952). The problems 
of too vaguely worded F. T. C. orders are treated in the Distribution chapter of this Report. 
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Senator Keravuver. Mr. Gwynne, do you mind if we interrupt 
you as you go ae! 

Mr. Gwynne. No, indeed. 

Senator Keravver. I thought that this was a unanimous report 
of the Commission—— 

Mr. Gwynne. That is correct. 

Senator Kerauver. That you are bringing to us at this time. I 
have heard rumors, I believe, in the past where the Commission may 
not have been unanimous on some proposals before Senate and House 
committees. 

Isup those rumors have come to your attention, too. 

Mr. Gwynne. We sometimes have our disagreements, Senator, as 
you know. 

Mr. Cuumepris. Some of them have been stronger than rumors, 
haven’t they ? 

Senator Kerauver. The Federa: ‘Trade Commission is composed of 
five independent, hardheaded men who have sometimes strong and 
differing convictions about various proposals. They have differed 
recently and they have differed years and years ago, but in the matter 
presented here it is of interest to note that all five join in a unanimous 
opinion. 

All right, Mr. Gwynne. 

Mr. Gwynne. All of these bills propose amendments to the Clayton 
Act, as amended by the Robinson-Patman Act of 1936 and the Anti- 
merger Act of 1950. They deal with four major subjects: prior re- 
ports, injunctions, finality of Clayton Act orders and declaratory 
judgments. I shall proceed to discuss them by subject matter. 

(1) Prior reports of mergers: S. 198 and S. 722 provide, among 
other things, that corporations planning to merge shall give notice to 
the Federal Trade Commission or other commission or board with 
jurisdiction and to the Attorney General of their intentions to merge, 
where the acquiring and the acquired corporation would have com- 
bined assets in excess of $10 million. 

The subject of merger notification came up in 1955 in the course 
of hearings before several committees of the hake which were con- 
cerned with the fact that very few merger cases had been brought 
under the Antimerger Amendment of 1950. At the time, there had 
been three complaints in the 4 years since the amendment. In January 
1956, while appearing before a subcommittee of the House Judiciary 
Committee, I supported the idea of notification provided that it was 
limited to the most significant mergers, and I suggested the $10 mil- 
lion combined asset figure which now appears in 8, 198 and S. 722. 

Since that time the Commission has been granted funds by the 
Congress to establish a sound program for its merger work. This has 
enabled the Commission to establish a specialized group within its 
Bureau of Investigation to process merger investigations. In thiscon- 
nection we have developed a rather streamlined and generally effective 
merger detection. program which has contributed immensely to the 
success of our merger program. Contrasted with 3 complaints in the 
first 4 years, the last 3 years have seen 21 merger complaints. In addi- 
tion, two other complaints have been approved by the Commission, 
and will be published as soon as they have been served upon the 
respondents. 
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Senator Kerauver. Mr. Gwynne, if you will excuse me, at this 
o I want to compliment soap and the Commission and your staff. 
want to do so enthusiastically and publicly upon the reorganization 
inside the Federal Trade Commission which has made it possible to 
find out about these cases, and to take action where you deem it neces- 


sary. 

Tt is a great improvement in your work. I think the Federal 
Trade Commission deserves to be complimented—— 

Mr. Gwynne. Thank you, Senator. 

Senator Keravuver. In what you have done. Also I think the Con- 
gress is to be commended for appropriating a little more money for 
the work. 

Mr. Gwynne. We agree with that wholeheartedly. 

Senator Keravuver. And I compliment Mr. Kintner and Mr. Bab- 


cock upon the part that they have played in this increased and more 
effective activity. 


All right, sir. 

Mr. Gwynne (continuing). However, there is still a vital need for 
ete © notification. The burden of merger detection work would 

substantially relieved by legislation requiring reasonable notice of 
intent to merge where the parties merging are of significant size. 
Enactment of such legislation would free those staff members in- 
volved in locating mergers and gathering significant data promptly 
from trade journals, financial newspapers, investment manuals and 
other sources, for work on the actual merger program. 

Systematic advance knowledge of important business mergers 
would considerably ease the Commission’s enforcement burden with- 
out imposing any undue burden on the business community. There 
is no sound reason why businessmen contemplating mergers should 
have any objection to notifying the Government of their plans. Many 
do so now voluntarily. 

Senator Kerauver. Mr. Gwynne, let’s pursue that a little bit fur- 
ther. You say many do so voluntarily. I would think that corpora- 
tions planning to merge—and I would say particularly where they 
are so large and where it is of such importance as to affect the public 
interest—would want the responsible Federal agencies to have infor- 
mation about what they were going to do before their plans are 
consummated. 

Wouldn’t you think so? 

Mr. Gwynne. Well, we do have that. We have many instances. 
Of course, it is a small percentage of the entire number of mergers 
but in quite a few cases the representatives of corporations have come 
before the staff and even before the Commission and presented all the 
facts, and the Commission has advised that in view of the presenta- 
tion no action was contemplated. 

It has quite often been done promptly. I recall a case, Senator, 
where a company in poor circumstances, in fact, on the verge of 
bankruptcy, had an opportunity to sell but the acquiring company 
didn’t want to buy into a lawsuit, as they put it. 

That matter was presented to the Commission. The staff and the 
Commission concluded that if the merger were consummated it would 
come under the failing company doctrine, and we very promptly ad- 
vised that we did not intend to take any action. 
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We had a case recently where the failing company doctrine was not 
involved but we sdviont: that we did not contemplate action. 

Senator Kerauver. But you do not feel or advocate that a decision 
has to be made; that is, that upon giving information of their inten- 
tion, that you have to say yes or no. But in many cases you would 
be wiiling on your own to give your advice that you would not con- 
template any action. 

Is that the case? 

Mr. Gwynne. That is right. There have been other cases. In 
fact, some of the cases that we are now trying were cases in which 
the parties did come to the Commission and the Commission advised 
them that if they merged an action would probably be brought, and 
in at least two cases action was brought. 

And there are other cases where there might be too close a ques- 
tion, but there are a lot of cases, Senator, of mergers which do not 
violate the law. 

And if a showing is honestly and fairly and completely made, and 
we feel that it does not violate the law, we say so. If we feel it does, 
we also say that. 

Senator Krrauver. The passage of this law would help the com- 
panies to know whether they are clearly free to go ahead or whether 
you intended to take action against them so that they would be on 
notice about what your intentions were. If it were in the twilight 
zone, they would have to proceed at their own risk? 

Mr. Gwynne. That is correct. Of course, this proposed amend- 
ment does not contemplate a final decision that we will or will not 
bring an action. We may bring an action. 

And the circumstances may develop later that require that some 
action be brought, and that is similar to the situation in the Du Pont 
case. 

Nevertheless, the great virtue, Senator, of this premerger notifica- 
tion is this: That instead of the Commission going all over to every 
source to get the necessary information, the parties would, them- 
selves, bring it in and by cooperation with the Commission they would 
get the facts to us so much more quickly and with much less expense. 

I think the situation is something that can be illustrated by what 
we have in the taxicab situation. We have a law in the District 
which provides that a person, to run a taxicab, must meet certain 
requirements, must have a certain type of car and certain experience 
and so on. 

Now, those requirements are considered in the public interest. 
There may be two ways to handle that. They might just pass the law 
and then put the burden on the enforcement officials to run them down 
and find out the facts, or, you can put the burden on them to come 
in and bring you the facts. 

Of course, they have a licensing provision there that we do not ask 
for, but I think the situation is much the same. And I am impressed, 
too, and have been impressed recently how much easier, how much 
more quickly, these facts can be developed when everybody is inter- 
ested in developing them rather than in keeping the Commission 
from developing them. 

Do you see what I mean ? 

Senator Keravuver. Yes; I can see your point very well. 
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Then, of course, if you just have to get information wherever fon 
can, where a company is interested in preventing you from develop- 
ing the facts, that just puts off the day when the information is going 
to be secured so as to enable you to make a judgment about it, doesn’t 
it? 

Mr. Gwynne. That is right. 

Senator Kerauver. Of interest in connection with this matter is 
how much additional burden and how much money it would require 
and how much personnel it might require to enable the Federal Trade 
Commission to diagnose the data that would be submitted by the 
companies where they were planning a merger. 

ould you make any comment about that? 

Mr. Gwynne. Well, it might work both ways. Mr. Babcock here 
could answer that, maybe, better than I could. 

Would you like to make a statement on that? 

Mr. Bascockx. Why, I would say it cuts both ways. We want the 
information ahead of time and if we had to get it it would be time- 
consuming and costly in terms of money. 

On the other hand, if there is a huge volume of this statistical in- 
formation and market information, and all of the other relevant de- 
tails that we would need, coming in, obviously it would have to be 
analyzed; otherwise we couldn’t make up our minds. We couldn’t 
reach a decision. 

Under the short string of 20 days we would have to have a rather 
large staff or at least increase our staff. If we had the longer 90 days, 
perhaps, it would not take quite as much personnel, but in either 
event, it will take additional personnel and we would certainly hope 
that we had additional funds to do it with. 

Senator Kerauver. As it is now, you have to have personnel to 
ferret out information wherever you can get it and sometimes through 
trade journals and research, and elsewhere. 

So this other way the burden would be upon the companies to bring 
in information which should relieve you of some of the burden of hav- 
ing to search out the information. But, on the other hand, when they 
bring the information in, you would probably need some additional 
personnel to analyze and develop it. 

Mr. Baxscock. That is exactly right. 

Senator Kerauver. And to make some indication promptly of what 
the probable atitude of the Commission would be. 

r. Gwynne. Right. 

Mr. Bascock. That is right. 

Senator Krravuver. But, as I understand from this bill which Sen- 
ator O’Mahoney and I are sponsoring, it has a 20-day provision which 
may be extended to 90 days. And it gives power to the Commission to 
extend it from 20 to 90 days which is not reviewable by a court. 

The Sparkman-Thye bill, S. 722, has a 60-day provision which is 
not extendable. 

Can you give us any indication of which would place less burden on 
the Federal Trade Commission or which would be better? 

Mr. Gwynne. Well, we considered since these bills have been under 
study that feature and the general opinion of the Commission is that 
we would — a 90-day provision or as it has sometimes been sug- 
gested, and we won’t object to that, a 60-day provision with a right 
to extend it an additional 30. 
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Senator Keravuver. So perhaps a 60-day provision with a right to 
extend an additional 30 days would be preferable? 

Mr. Gwrnne. That is right. I think that 20 days with a right to 
extend would be too short. I would say either a 90-day provision or 
a 60-day with a right to extend 30 days would be preferable. 

Senator Kerauver. But you would want the right to extend in 
either case at the sole discretion of the Commission 

Mr. Gwynne. Yes. 

Senator Kerauver. I have felt, frankly, that a 20-day provision 
was rather unrealistic. I know the companies are anxious to get in- 
formation as quickly as posse or to get some indication, but 20 days 
do not give you very much time. 

Mr. Gynne. It has always seemed to me, Senator, that, after cor- 
porations have made their tentative decision to merge, there still 
remains a good bit to be done before the merger can be finally com- 
pleted. ih they would give notice at the earliest date, that 90-day 
provision would be running while they were doing the other work; 
ga think they woul be delayed as much as they sometimes 


I know some of the mergers that we have had under surveillance 
have taken quite a bit of time from the time we first knew about them 
until the time they actually consummated the merger. There are a 
lot of things to look into—tax angles. And there may be, in fact, the 
vote of the stockholders. 

Senator Keravver. This is in stockholders—— 

Mr. Gwynne. Yes. I mean they usually are required to have a vote 
of the stockholders. In other words, it takes quite a period of time, 
I think, to complete a merger from the time you make your first ten- 
tative agreement to do so until it is finally completed. The notice can 
be given, and should be given, at the earliest possible moment, I would 


y. 

Senator Keravuver. So that a 60- or 90-day notice—considering the 
necessity of sending out notice to stockholders and all the things that 
have to been done—wouldn’t place any great burden on the compa- 
nies, or, if they were entitled to merge wouldn’t cause them any sub- 
stantial loss of time? 

Mr. Gwynne. In an ordinary case, I don’t believe it would. It 
might in some cases. 

r. Bascock. It would be the same information that we now re- 
quire of them. So, it would impose no burden in that sense. 

Senator Keravuver. Considering the time required for the Federal 
Trade Commission to consider and diagnose the proposed merger on 
the basis of what it would do to competition or what it would do under 
the antitrust laws, you not only have to consider the information 
submitted by the acquiring and the acquired companies, but you also 
have to get information from other competitors as to what the result 
will be, so far as they are concerned. Isthat not true? 

Mr. Gwynne. Correct. 

Senator Keravuver. And the place that the merged companies would 
occupy in the industry, generally, has to be considered? 

Mr. Gwynne. That is true. 

Senator Krrauver. So you have to get information from third 
parties in all of these cases, too? 

Mr. Gwynne. That is correct. 
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Senator Kerauver. Before we leave this subject matter, referri 
to the limitation of $10 million, that is, requiring those that woul 
have a merged capital structure of $10 million, to report and those 
a that not to make a report, do you still feel it is a good dividing 

ine ? 

Mr. Gwynne. Something is to be said, Senator, both ways on that, 
and yet it is the general view of the Commission that $10 million is 
a satisfactory figure. 

We arrived at that in this manner: We had collected a certain 
amount of information on mergers prior to reporting on the bills in 
the previous session, and made a bit of an ital yas oF them, and con- 
cluded that the $10 million figure would be a reasonably good figure 
to include the significant mergers and to rule out, maybe, many that 
were not significant. 

As a matter of fact, it would not rule out all mergers in which the 
Commission would want to bring action. For example, yesterday 
we heard an argument in a case where it was claimed the total assets 
of the acquired and the acquiring corporation were less than $10 
million, but, on the other hand—— 

Senator Keravver. What kind of industry was that, Mr. Gwynne? 

Mr. Gwynne. Well, that involved steel wool and that sort of 
thing. And there would be a certain number of mergers, probabl 
that would not need to give notice, that the Commission might still 
want to proceed against. But, Y and large, we concluded that the 
$10 million is about as sound a figure as you can give. 

Senator Keravver. In other words, you think $10 million would 
catch most of the ones that you were interested in? 

Mr. Gwynne. That is right, and would leave out most of the ones 
that we are not interested in. 

Senator Keravver. But for legislative history, however, just be- 
cause a combined capital structure of the 2 companies would be less 
than $10 million it wouldn’t mean that they might not violate 
section 7? 

Mr. Gwynne. That is right. 

Senator Kerauver. It might be in some industry where $10 mil- 
lion is a very substantial part of the industry so that it would be 
monopolistic. 

Mr. Gwynne. Correct. 

Senator Keravver. It just means that particular industry wouldn’t 
have to give you notice. 

Mr. Gwynne. Yes, sir; that is right. And if some figure is not 
adopted, it would mean that a lot of purely insignificant mergers 
would be recorded and our time would be taken up examining them, 
and balancing one thing off against the other; the Commission is 
still of the view that the $10 million figure is ever ws 

Senator Kreravver. I am afraid that some people might get the 
impression that this $10 million figure would indicate that what- 
ever they did in the way of mergers, which did not amount to $10 
million, would be exempt. We want to make it clear that is not the 
case. 

Mr. Gwynne. That is correct. The law makes that quite clear, I 
think. 
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Senator Keravuver. Mr. Gwynne, while we are under this heading, 
Senator Sparkman and Mr. Thye, in their bill, S. 722, undertake to 
rule out from the notice 10 situations or 10 types of 

Mr. Gwynne. What is the number of that hin? 

Senator Keravuver. S. 722. 

Mr. Drxon. Pages 4, 5, and 6. 

Senator Krrauver. If you have not had an opportunity to study 
this, perhaps you had vila give us your opinion at a later time, in 
writing. 

Mr. Gwynne. Well, we have gone over somewhat similar exemp- 
tions and, for the most part, these seem to be similar to the ones 
that we previously considered. 

We said there that some of them may not be necessary, but, by and 
large, we wguidn’t object to them. The General Counsel has called 
to my attention the fact that we had raised some question about the 
soundness of the wording of the exemption that had to do with 
investments. 

Senator Keravuver. Mr. Kintner, do you wish to discuss that, and 
which exemption it is? 

Mr. Kintner. No. 8. I believe that Judge Gwynne, in previous 
testimony, has raised some question concerning No. 8. 

Senator Keravver. Let’s get it into the record: 

(8) Acquisition, solely for the purpose of investment of assets, other than 
voting stock or other voting share capital, by any bank, banking association, 
trust company, or insurance company, in the ordinary course of its business. 

Mr. Dixon. Are you afraid that would, perhaps, change the sub- 
stantive law, Judge Gwynne? 

Mr. Gwynne. Well, we had some objection. I am not sure if this 
wording is quite the same, though. And No. 7, “any acquisition by 
any corporation from the Government of the United States.” 

reviously, we have called attention to the fact that that probably 
is not needed, because that acquisition probably wouldn’t be covered by 
existing law. However, we would have no objection to it. The 
wording may not be quite the same as the wording that we had 
previously considered, Senator. 

If you don’t mind, I would like to have a chance to go over these 
exemptions very carefully and make any suggestion that we might 
have to make. 
~ We might have some suggested change in the language, but, by and 
large, we have in the past certainly made no objection to these exemp- 
tions. In fact, we do not care to have any mergers reported that are 
obviously of no competitive significance. 

Senator Kerauver. We would be very glad if you would take these 
suggestions one by one and submit to us a detailed discussion, together 
with any proposed change in the language—— 

Mr. Gwynne. Yes. 

Senator Kerauver. That you might think is important. But in 
connection with No. 7, Mr. Gwynne, “any acquisition by any corpora- 
tion from the Government of the United States”—— 

Mr. Gwynne. We pointed out 

Senator Krravver. I think acquisitions of corporations from the 
United States ought to have to meet some antitrust criteria. 








a i i a ee 





Fr a ae 


we 


ee 


eG RP EN CO OAT 


en 


ACNE LR SIREN om EN 


LEGISLATION AFFECTING THE CLAYTON ACT 39 


Mr. Gwynne. Well, they do, but “any acquisition by any corpora- 
tion from the Government of the United States” I don’t suppose that 
that comes under the section 7 to start with, does it, the Government 
not being a corporation ? 

But, nevertheless, we wouldn’t object to that being in the bill; at 
least, I wouldn't. 

Senator Kerauver. We had a case where many felt that acquisition 
of certain magnesium plants from the General Services Administra- 
tion—wasn’t that it? 

Mr. Drxon. That is right, sir. 

Seantor Kerauver. By Dow Chemical, which had a strong position 
in the industry to start with, was increased concentration. 

Mr. Gwynne. Yes; that is true. We have some responsibilities 
under the law in some of those cases where some corporations have been 
set up by the Congress for a specific purpose, and the right to sell is 
regulated by law and we do have some responsibility to look over it, 
together with Justice. 

But that is another thing, Senator, I would like to give a little more 
thought to and to make a suggestion on later. 

Mr. Dixon. What Senator Kefauver is alluding to there in the 
Dow Chemical purchase is that certainly had that been an acquisition 
from a private corporation, it would have been suspect on its face be- 
cause Dow had a dominant position to start off with. On the other 
hand, buying it from the Government, they certainly are immune 
from the present section 7. There is no doubt of that. 

Mr. Gwynne. Yes. 

Mr. Dixon. But, nevertheless, with the problem of concentration and 
monopoly we have Justice and the Federal Trade Commission trying 
to enforce the law, keeping monopoly and concentration from occur- 
ring where the executive arm of the Government is selling something 
which adds to it. 

We did have that problem in that matter. 

Mr. Gwynne. I think in at least some of those statutes, providing 
for the sale of Government property, there are some provisions that 
put the responsibility on Justice or the Federal Trade Commission, 
or both, to advise as to whether or not the sale will be contrary to the 
antitrust laws, at least to the spirit of them. 

Mr. Dixon. Mr. McHugh, you can check my memory but in that in- 
stance, if I recall it correctly, once or twice the Attorney General said 
that he wouldn’t approve it and then the third time he said that the 
most he could say was that it wouldn’t be consistent with the anti- 
trust laws. 

And then Mr. Floete, head of the General Services Administration, 
decided that he had the power and the right to make that decision any- 
way. So he went ahead and made the decision. I think in that law 
he does have that right to do it, regardless of what Justice or anybody 
else said. 

Mr. Gwynne. Yes; that is my understanding of it. 

Senator Kerauver. I wish that the Federal Trade Commission 
would consider this matter of Government-owned assets and corpora- 
tions with reference to the antitrust laws, because I really see no reason 
why sales from the Government should be treated differently from sales 
between individuals. 
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Of course, I know the legalistic background as far as the result 
upon the economic life of our country shouldn’t be any different. 

Mr. Gwynne. You have another element entering in there, Senator, 
too, and that is the question of the national defense. In several cases 
we have been called upon to consider and to give an opinion as to 
whether the action was consistent with the general antitrust policy 
and have advised that it was not. 

Nevertheless, the overriding consideration is, I suppose, the matter 
of the national defense. 

Senator Kerauver. Mr. McHugh? 

Mr. McHvueu. Judge Gwynne, in your opinion, do you think it is 
preferable to have a series of specific exemptions in the law between 
notification and a waiting requirement, as is set forth in S. 722, from 
the method in which it is done in S. 198, Senator O’Mahoney’s and 
Senator Kefauver’s bill, where the procedure is by way of the waiver 
route and the agencies would have the authority to waive in these 
particular situations? 

Mr. Gwynne. Well, is there any real objection to including both? 
To make certain specific objections and then have a waiver provi- 
sion—I think a good one—things may develop from which we may 
all conclude that certain matters ought to be exempt, and I would be 
inclined to think that the exemptions should be in and also that waiver 
provision. 

In the House bill that is, isn’t it ? 

Mr. McHueu. Do you think there is any danger that if you put 
into the legislation yourself a series of specific exemptions with a 
waiver provision that Congress might be inclined then with some 
restriction upon the granting of subsequent waivers ? 

In other words, since they only excluded by law certain specific 
cases, might not that imply that Congress would not intend that the 
waiver provision would be used very liberally with reference to other 
situations? 

Mr. Gwynne. Well, I doubt if that would be too much of a problem. 
You exempt certain things because everyone agrees they ought to be 
out of the bill, and then you simply add that others, maybe, should 
be out, too. 

Experience may demonstrate that others should be taken out. 

Mr. Drxon. Really, in S. 198, as Mr. McHugh points out, that is 
left up to the commission or board, the 10th example is really the 
catchall, as I view it. 

In other words, in addition to the first nine, where any specific law 
— the approval of a commission or board, then they are exempt. 

r. McHvueu. S. 198 has that, too. 

Mr. Dixon. S. 198 has that same thing in it. 

On page 6 of S. 198, starting on line 14, I think that is very similar 
to the 10th provision. 

Mr. McHveu. I have no other questions of this witness, Senator. 

Senator Kerauver. On this part of Mr. Gwynne’s statement are 
there any other questions? 

Mr. Dixon? 

Mr. Drxon. None. 

Senator Keravuver. Mr. Chumbris? 
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Mr. Cuumpris. I was just going to compare page 5 on this particular 
point that you are asking in S. 722, and page 5 of S. 198, where it 
seems to list, besides a waiver, these items, 1 by 1, some of which, it 
looks to me, are similar to the ones in Senator Sparkman’s bill. 

Mr. McHveun. The difference there, I think, is in S. 198 generally 
these referred to are not specific exemptions. They are general ex- 
emptions that cover broad categories of cases. I think Mr. Chumbris 
is correct that some of these are similar to the specific exemptions 
but they are not as specifically defined as was done in the House 
bill and as found in Senator Sparkman’s bill. 

Senator Kreravuver. Yes; I think that is correct. Mr. Gwynne and 
his associates are going to give us a detailed analysis of their opinions 
of these provisions. e would be glad if you would discuss them in 
connection with the less detailed provisions on page 5 of S. 198. 

Mr. Gwynne. I might say, Senator, by way of explanation, the 
history rather explains a bit of this. The original bill that was 
recommended by the Federal Trade Commission did not have these 
specific exemptions, but it did have some. 

It had the $10 million limit, of course, and maybe a few others. 
But those additional ones were suggested by other witnesses, other 
persons appearing at the hearings and we, for the most part, did not 
object to them. 

enator Keravuver. I think it would be well to include in the record 
the original report or recommendation of the Federal Trade Com- 
mission on this premerger notification, and also the recommendation 
of the Attorney General, and a summation, at least of that portion 
of the Attorney General’s Committee report. 

Is there anything else, Mr. Peck? 

Mr. Precx. Yes, Mr. Chairman. Judge Gwynne, some while ago 
yon mentioned the one great virtue of this was to enable the Federal 

rade Commission to get information easily, quickly, and efficiently. 
Was that with reference to the mere notice that there is a merger or 
all the facts and circumstances surrounding the merger ? 

Mr. Gwynne. Both. 

Mr. Pecx. That includes the entire thing? 

Mr. Gwynne. At the present time there is no place you can go and 
get complete and reliable information. We have a group at the Fed- 
eral Trade Commission to scan the financial papers to find out about 
mergers that are taking place. 

And then we go on from there to investigate those mergers that 
we think should be investigated. This should help at that point. 

Senator Keravuver. Mr. Collins, do you have come comment ? 

Mr. Couirns. No, sir; not at this time. 

Senator Kerauver. One thing, I think, should be reemphasized 
here. The bill states, and Mr. Gwynne stated, and Senator Spark- 
man stated, and Senator O’Mahoney has stated, and everybody has 
stated, that the mere fact that corporations merging—where the 
capital structure will not exceed $10 million—are not required to 
give prior notice of their intent to merger, the Federal Trade Com- 
mission is not to consider that they are exempt and the courts are not 
to interpret that it was the intention of Congress that they should 
be exempt from the provisions of the basic law by virtue of the fact 
that they are not required to give notice. The same situation applies 
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to those instances where the Commission does not issue a complaint 
after notice has been given. That does not mean that they are in 
anyway exempt from the provisions of the law. 

r.Gwynne. That is my understanding. 

Senator Keravver. I just wanted to make the legislative history 
abundantly clear on that subject. 

I wonder, gentlemen, if we could cease and desist at this point until 
after lunch or what is your pleasure about the matter? Mr. Gwynne, 
would you be free to come back, say, at 2 or 2: 30% 

Mr. Gwynne. Yes; or I can keep on now, whichever you wish. 

Senator Kerauver. Suppose we stand in recess until 2:30. 

(Thereupon at 12:15 p. m., the hearing stood in recess until 2: 30 
p- m. this date.) 

AFTERNOON SESSION 


Senator Kerauver. We will proceed. 

Mr. Gwynne, had you completed the first section of your remarks? 

Mr. Gwynne. Yes, I had, Senator. 

Senator Kerauver. Then we will proceed. 

We will begin with the second point: injunctions in merger cases. 

Mr. Gwynne. Beginning with the second point : 

(2) Injunctions in merger cases: S. 198, S. 722, and S. 3479 provide 
for authority in the Federal Trade Commission to seek or invoke in- 
junctive power in order to prevent the scrambling of assets in merger 
cases. These provisions of these bills would remedy one of the most 
serious loopholes in the Antimerger Act. Experience has shown 
that in certain mergers an acquired competitor may be completely 
swallowed up or may disappear as an identifiable entity in a very 
short time. In such cases it may be difficult if not impossible there- 
after to restore the preexisting competitive situation or to segregate 
acquired assets in the form of a going and salable concern for divesti- 
ture purposes. 

Senator Kerauver. Mr. Gwynne, can you give us any, or do wish to 
give us any, examples of this scrambling together that makes it 

Mr. Gwynne. Could I continue, Senator, and take that up after 
the Farm Journal? That is a good example. 

Senator Keravuver. All right. 

Mr. Gwynne. In three cases involving threats to the Commission’s 
ultimate jurisdiction to enter and enforce effective orders, the Com- 
mission has gone before three different United States courts of ap- 
peals and has attempted to obtain injunctions requiring the respond- 
ents to maintain the status quo and thus to protect the Commission’s 
ability to enter effective orders. In the absence of specific statutory 
authority, the Commission relied upon the all-writs section of the 
Judicial Code, which provides (title 28, sec. 1651), as follows: 

The Supreme Court and all courts established by Act of Congress may issue 
all writs necessary or appropriate in aid of their respective jurisdictions and 
agreeable to the usages and principles of law. 

In no such case has an injunction been obtained by the Commis- 
sion. In the first case, the Farm Journal, D. 6388, the Commission’s 
petition was summarily denied by the Court. My 

Now, Senator, that case is a good example of the futility of bother- 
ing about a suit in some cases unless you do have an injunction. In 
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that case the Farm Journal, a newspaper, acquired the Country Gen- 
tleman. The principal thing they really acquired was subscription 
lists. Country Gentleman had a lot of See and Farm Journal 
bought, among other things, the right to take them over, and they 
sent out postcards at once to these subscribers and got the privilege 
of substituting one of their papers for the paper they had subscribed 
for, that is, the Country Gentleman. Well that case was investigated 
very promptly and a complaint was filed very promptly. We asked 
for an injunction, did not get it, and thereafter the case was tried 
quickly. I think that case was completely tried before the hearing 
examiner in about 6 months. 

Am I right on that? 

Mr. Kintner. That is correct. 

Mr. Gwynne. And he made the order. But the order was not very 
effective because it did not reach the real thing that was the basis 
of the merger, that is, the subscriptions. They had been scrambled, 
and you might say, taken over, and merged in the Farm Journal’s 
subscription list, and nothing could be done about it. 

Of course, he did make an order as to that part of the property 
remaining, but it was quite ineffective. 

We had also another case where the Commission: 

Senator Kerauver. What happened finally? You could not un- 
scramble them ? 

Mr. Gwynne. That is right. We made the order, which was good 
as far as it would go. It might be well, if you are interested, if we 
sent you a copy of the initial decision, which sets it up very clearly? 

Senator Kerauver. I think it might be well to make that a part 
of the record. 

(The document referred to may be found in the appendix on p. 283.) 

Senator Kerauver. But in any event, even though they were found 
guilty, the damage was done? 

Mr. Gwynne. Right. 

Senator Kerauver. The only thing that was left was personnel, I 
guess ¢ 

Mr. Gwynne. Well, there was some of that, and there were such 
things as the goodwill, the name, and a few things like that. But 
the real basis of the merger could not be tackled. 

Another case, too, that might be mentioned—of course the Com- 
mission has finished with it, and it is now on appeal—is the Crown 
Zellerbach case. There Crown Zellerbach bought a competing paper 
company. After buying it, they started to operate it aa put in some 
improvements. And the order attempts to take care of that, that 
they are required to divest themselves of it, but some consideration 
must be given to the improvements that they put into it. 

And there are other cases, I dare say, that are being tried now that 
will raise the problem eventually, because the assets are so merged 
and treated as though they belonged under one roof, so to speak, and 
it is going to be very difficult. 

That has been pointed out, as you know, by courts in several cases 
where they have found themselves unable to issue an order that would 
be effective and have declined to do so. 

Mr. Dixon. Had they been ordered, or had they been forced, to 
operate in Crown Zellerbach those facilities that were acquired as a 
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separate business, it would have been easier to have reached an order, 
would it not? 

Mr. Gwynne. Yes. 

Maybe I should also send up a copy of that order. 

Mr. Drxon. I think your problem there is they have added, to im- 
prove the business that they acquired, in substantial amount? 

Mr. Gwynne. That is right. 

In the second case, The Matter of A. G. Spalding Bros., Ine, 
(docket 6748), while an injunction was not obtained, the Commission 
was successful in obtaining from the respondent a commitment that 
it would not significantly alter the status quo without 30 days’ prior 
notice to the Commission. 

In that case, the Spalding Co., which engaged in the business of 
manufacturing and selling sporting equipment, bought a competitor. 
The Commission brought action for an injunction. ile the matter 
was pending, before the court had undertaken to decide it, an agree- 
ment was reached between the counsel for the Commission and coun- 
sel for the respondent, by the terms of which they agreed not to 
mingle the assets, with a fow exceptions—wasn’t that true? 

r. Kintner. That is right. 

Mr. Gwynne. Without giving the Commission 30 days’ notice. So 
we did there accomplish, what an injunction would normally accom- 
plish, and that would be one of the virtues, I think, of the injunction 
power. If you had the power and everyone knew it, I think in many 
cases satisfactory arrangements could be worked out to maintain the 
status quo without hurting anyone. In fact, that was done in that 


case. 

Mr. Drxon. What do you mean by “status quo,” Judge? 

Mr. Gwynne. I mean, in that case they were buying plants. These 
people were engaged in manufacturing; they bought a company also 
engaged in the business, and the arrangement was that they would 
continue to be operated substantially as they had been before, with 
a few minor exceptions, and they would not do the contrary without 
giving us 30 days’ notice. 

Isn’t that about it ? 

Would you like to add a little there? 

Mr. Kintner. All right. 

It was designed to preserve the status quo, insofar as that would 
be practical, during the interim, until the agency could act. 

Mr. Drxon. The trouble I have with “status quo” is that I cannot 
find any exact understanding for it within the statutory meaning. 
I also understand “status quo” to just freeze something—just stay as 
is. But suppose someone bought something that was not being oper- 
ated very efficiently ; it was being operated inefficiently. While it was 
being tested, would you deny someone the right to operate it effi- 
ciently, to make such improvements to it that it could be operated 
efficiently g 

Does “status quo” go that far? 


Mr. Gwynne. I think that has to be determined by the facts of 


each case. You are bringing an action which may have as its objec- 
tive the putting back of 
took place. 


Now, so far as possible, you should have some kind of an agreement 
or order, if necessary, that would make that possible. 


e property the way it was before the merger. 
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On the case you give, I would not want to pass on that and say that 
in every case you would get an injunction or have that kind of an agree- 
ment. But the Spalding case, I think, isa good example. It illustrates 
the practicability of doing that and doing it in that case by agreement. 

In the third case, The matter of International Paper Company 

docket 6676), the United States Court of Appeals for the Second 

ircuit ruled that the Clayton Act did not “contemplate applications 
by the Commission for interlocutory relief by way of injunction to 
maintain the status quo during the pendency of a proceeding before 
the Commission” and that the “Clayton Act makes clear that the Com- 
mission was not intended to have such authority.” 

Mr. Drxon. You were in the circuit court there, and ordinarily the 
circuit court is not a trial court. You were there asking them, as 
I a it, under the all writs doctrine, to grant you an injunc- 
tion 

Mr. Gwynne. Thatisright. It was, frankly, as you probably know, 
something of a forlorn hope. But it was the only—— ° 

Mr. Drxon. I can understand—— 

Mr. GwYNnz (continuing). It was the only machinery we had. 

Mr. Drxon. It was used as the only tool you had available to use? 

Mr. Gwynne. That is right. It turned out not to be too good, too. 

Senator Kerauver. Was that case presented to the Supreme Court 
by certiorari? 

Mr. Gwynne. No, we did not. We talked that over. I could not 
help but agree with the court, frankly. I think the remedy is to amend 
thelaw. I think we are all more or less—— 

Senator Keravuver. I think you are right about it. 

Mr. Gwynne. Iam goingon: 

S. 198 and S. 722 propose to confer upon the Commission authority 
to go into district court to seek injunctions and authorize the court to 
enter— 
such temporary restraining order or prohibition as shall be deemed just in the 
premises. 

The approach of S. 3479 is different. 

This bl would authorize the Federal Trade Commission itself in 
any case where it has issued a complaint to— 
issue preliminary orders requiring any respondent charged with such violation 


to maintain the acquired corporation or property as a separate operating busi- 
ness entity— 


where the Commission finds— 


that any part or all of any order to cease and desist and divest which it has juris- 
diction to issue may be impaired or rendered ineffectual if the acquired corpora- 
tion or property is not maintained as a separate operating business entity. 

Thus, the basic difference between S. 198 and S. 722 on the one hand 
and S. 3479 on the other, is that under the first two bills the injunction 
would be issued by the court; whereas, under S. 3479, the Commission 
itself would issue the injunction. Of course, under S. 3479, the Com- 
mission’s injunctive order would be reviewable in the courts. 

Mr. Drxon. Judge Gwynne, would you mind being interrupted 
again at that point? 

Do you see any difference between seeking an order to require the 
operation of the acquired property as a separate business entity, and’ 
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seeking an order that would require the maintenance of the status 
quo after acquisition ? 

Do you see any difference there, sir? 

_ Mr. Gwynne. Well, of course, it is the difference between an in- 
junction, the preliminary injunction, and a final order of trial. 

Is that what you mean ? 

Mr. Dixon. Well, no. 

_ Of course, they both would be preliminary orders, preliminary in- 
junctions. Do you see any difference in the burden that might be 
required to sustain that type of an injunction from the burden that 
might be required in order to be given preliminary order, maintain- 
ing the status quo of the business that was acquired ? 

Mr. Gwynne. I am not entirely sure I understand exactly what 
you mean. Maybe the use of “status quo” is not good language, but 
I think in either case you refer to the same general notion as now ex- 
ists in the Clayton Act, so far as justice is concerned, that they can 
go into a court and get a restraining order. And that is what this 
S. 3479, I think, contemplates—the same thing—except the restrain- 
ing order would be issued by the Commission. _ 

Isn’t that correct ? 

Mr. Drxon. I think basically that is right. But there is another 
refinement. §S. 3479, in effect, spells out the type of preliminary order 
that you would require them to maintain as a business entity. That 
is what you would be invested with the jurisdiction to grant. 

Under both S. 198 and S. 722, the Commission then would be em- 
powered to go in a Federal court, and I assume upon proper showing 
that the court would grant a preliminary order ordering the main- 
tenance of the status quo of this acquired property. 

I do not know what the court will eventually determine the status 
quo to be, but I would understand the status quo to be maintained as 
you found it. 

What kind of a showing would you have to make in order to obtain 
an injunction against someone, that they would maintain property ac- 
quired in a status quo condition, even though that person you were 
seeking the injunction against might make a showing or an argument 
that the property could be more efficiently operated if they were al- 
lowed to transfer some personnel from one business to another, or per- 
haps close one building and open another building, or improve one 
operation by putting in $2 million worth of investment during the 
period of trial? 

That is what I am talking about. 

What kind of a showing do you think the Commission might have 
to carry into court in order to obtain one that says, “You are frozen 
right where you are”? 

Mr. Gwynne. I think you would have to make the same kind of a 
showing you make in virtually every injunction case: 

When you bring any kind of suit in court, it is not enough to show 
that you may be probably entitled to some relief; you must also show 
that unless you get some sort of an order now, that when the time 
comes, the relief cannot be given. 

In other words, or, the classic example, of course, is cutting down 
a tree. If the man is not enjoined from cutting down the tree now, 
when the court decides whether he should cut it down or not, it will 


be too late. 
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I doubt if the language is any different. I think the whole thought 
back of all these cases is exactly the thought we had in mind in the 
Spalding case, for instance. If these two companies are put together, 
and operated for the years when this case is going on, as one unit, 
and the time comes to unscramble them, it is going to be an impossible 
task. Whereupon, we have agreed that this one will operate here, 
and this one will operate here—separately. 

Mr. Drxon. Then you visualize, in the Spalding case, that they 
would be operated separately ? 

Mr. Gwynne. Yes. 

Mr. Drxon. In other words, status quo, to you, would be the same 
thing as operating the business as a separate entity ? 

Mr. Gwynne. Yes, as general counsel just suggested, the thought 
back of it is to prevent the commingling of the assets so you cannot 
“uncommingle” them—if there is such a word as that. 

Senator Kerauver. Suppose you finish this section, Mr. Gwynne. 

Mr. Gwynne. All right. 

The Commission presently operates under many provisions of law 
which authorize it to go into district court to seek injunctions. These 
include section 13 of the Federal Trade Commission Act, which is a 
part of the Wheeler-Lea amendment of 1938. Under this section, 
according to the last count, 41 suits for injunction have been brought 
by the Commission. Injunctions were granted in 39 and denied in 
only 2. Similar injunction authority is conferred by the Wool Prod- 
ucts Labeling Act, the Flammable Fabrics Act, and the Fur Products 
Labeling Act. And, we have secured injunctions in those cases. 
Under these provisions of law the Commission has not experienced 
any undue difficulty in obtaining injunctions to protect the public 
interest in appropriate cases. Consequently, the ecu aien as in 
the past supported and now does support legislation such as S. 198 
and S. 722 which would confer similar authority to seek court in- 
junctions in merger cases. 

Senator Keravuver. Are there any questions? 

Mr. Drxon. I have a few, Mr. Chairman. 

Judge Gwynne, the statement you just read with respect to the 
Federal Trade Commission being empowered under Wheeler-Lea, 
and under certain other laws, to seek preliminary injunctions in the 
district court, is it not true that the majority of injunctions sought 
by the Commission have either been in cases that involve dangerous 
drugs, or, we might say, fraud on the face? 

Mr. Gwynne. That is right. And I should add there, too—I think 
we both should add—that those injunction cases do not present this 
question of commingling of assets. 

Mr. Dixon. Yes, sir. 

Mr. Gwynne. They do, however, involve an order not to do a 
certain thing which might cause the public a great deal of damage 
before the case is even tried. 

Mr. Drxon. Has the Commission ever requested the Department 
of Justice, in any section 7 case, to seek an injunction in its own 
behalf ? 

Mr. Gwynne. You mean in Justice behalf? 

Mr. Drxon. No, on behalf of the Federal Trade Commission suit? 

Mr. Gwynne. I do not know of any such case. The difficulty 
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with that—we thought of it, talked about it—the only way we could 
do that would be, as I understand it, to turn the case over to Justice. 
ae Drxon. You would surrender your jurisdiction if you did 
that ‘ 

Mr. Gwynne. That is right. 

Mr. Drxon. Would you not run that same risk, if you go to the 
district court and ask the district judge to give you a preliminary 
injunction on your own behalf? 

r. Gwynne. No, I would think the law would take care of that. 
You see—well when we get these injunctions in these section 13: 
cases—have we ever had any trouble on that score there ¢ 

Mr. Kintner. Not at all. We do that in our own right, and we 
would do it under this authorization as well. 

Mr. Drxon. I have not reviewed all of the preliminary injunction 
cases, but I am reminded of the earliest cases where we sought Federal 
Trade Commission preliminary injunctions. I think the case folded 
up right behind them—but in how many cases have you obtained 
ee injunctions that went on to some form of contest, we 
might say 

Mr. Kintner. Most of these, in my judgment, have gone on to 
contest before the Commission. And then when the administrative 
Sore is wound up, the injunction is dissolved, merged, so to 
speak. 

Mr. Drxon. Are you familiar with the number of injunctions that 
have been sought by the Department of Justice under section 15, with 
respect to section 7 cases ? 

Mr. Krntner. I do not have those figure in mind. There was one 
recent case where, I understand, the court denied such injunction. 
eee may have, in other cases, been successful. 

r. Dixon. Just a few minutes ago, I called down to the Depart- 
ment of Justice and asked for that information. It came back to me, 
and it is just a paragraph, Mr. Chairman, and I would read this as it 
was taken down: 

In the Brown Shoe case, Justice sought a restraining order and a 
preliminary injunction. On the day the complaint was filed, the court 
. a temporary restraining order, and an argument on the pre- 
iminary injunction was held 10 days later. At that time the court 
stated it would hand down an opinion with respect to the injunction, 
but that it would take about 7 weeks, and therefore the restraining 
order would be made in effect for that period. Then the motion for 
the injunction was denied, but the court required Brown in that re- 
spect to keep the ey pees separate. 

Then I am informed that in one other case, the Continental Can- 
Hazel Atlas case, that a restraining order and preliminary injunction 
was requested but that order was denied. When the time arrived to 
argue the motion for the injunction, the companies had merged and 
the question became moot. 

Of course, apparently Justice does not have very good experience 
to forecast any degree of success seeking an injunction in this type of 
case in the district court. Also, you are familiar with the Bethlehem- 
Youngstown merger case, I assume. In that case, as I understand it, 
Judge Gwynne, there was a motion for a summary judgment before 


that judge. There was not even a preliminary injunction being 
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sought, but this was in effect a final determination of the matter. I 
reviewed the pleadings and affidavits that were filed. I thought they 
were fairly complete. But at least that judge did not grant the sum- 
mary judgment. Apparently he felt it was not enough, and he set 
the case down for trial. 

Do you anticipate that the Federal Trade Commission might be 
successful, or fairly successful, or any more successful, than the De- 
partment of Justice has been when they go into a district court seeking 
a preliminary injunction in section 7 cases? 

Mr. Gwynne. Well, the experience you relate there has not been too 
extensive, so that you could conclude much from it. But it is true, 
we have to all realize that no matter how you do it, getting an injunc- 
tion isa drastic thing. And in every court it is a matter of grace with 
the court, and the court has large discretion in the matter. You have 
to make a good showing. 

There are many cases, I would think many cases, in which the Fed- 
eral Trade Commission would not ask for an injunction—it should 
not ask. There are other cases where it would be essential to the 
enforcement of the final order they wish to get. 

Mr. Drxon. If it is essential, in that case, Judge, what would be 
the oT of the Commission to grant the preliminary injunction 
itse 

Mr. Gwynne. Because it seems to me that the same principles must 
obtain, whether the injunction is granted by the Commission or 
granted by the court. All the rules pertaining to this drastic remedy 
would have to be complied with by the Commission. 

Another thing is, it seems to me quite different for a completely 
independent court, not concerned with the litigation, to pass on that 
point, than to have the agency, which in addition to its judicial func- 
tions also has prosecuting functions. And up to the time, at the time 
when the Commission would authorize a complaint, all they would 
have heard, substantially, on the case would be more or less ex parte 
from the Bureau of Litigation and Investigation. And so their deci- 
sion could hardly be said to be based on that judicial examination that 
a court would probably have. And in any event, any injunction, as 
I understand the proposal, granted by the Federal Trade Commission 
would be reviewable, would it not, by the court ? 

Mr. Drxon. It would be reviewable in the same manner as other 
Clayton Act cases are reviewed by the circuit court—it would go up 
in the regular course of review. Anything that you do is reviewable, 
as I would understand it, in that respect, in the circuit court of 
appeals. 

I agree with you that the same standard of judgment should be 
used by the Commission as should apply before a single district judge. 
I would agree with that. But st you not have more information 
at your disposal in that respect than any district judge would have in 
order to pass on, and be qualified to pass on, whether that extraor- 
dinary power should be exercised ? 

Mr. Gwynne. Well, you would have the same information, you 
would get it from the same source as the judge would probably get it, 
except that the court would probably have—would give an oppor- 
tunity to the respondent to make some showing, too. 

Mr. Dixon. Wouldn’t you have to do that, sir? 
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Mr. Gwynne. Well, I assume that would be included in the—— 

Mr. Drxon. It would have to be such a hearing as would withstand 
judicial review. The record would have to withstand judicial review 
if the hearing were held at the Commission level. 

Mr. Gwywne. Is it your thought that the Commission make some 
examination of the subject and issue a preliminary writ? How 
quickly is that reviewed by the court ? 

Mr. Drxon. It would be reviewable in accordance with the ordinary 
review processes that are set up for the review of orders of the 
Federal Trade Commission. I imagine, as I understand procedures, 
as soon as you would go into the circuit court, if the respondent were 
required to go there for review of any preliminary order, it would be 
put down immediately on the court’s docket. 

Mr. Gwynne. In other words, the review would be had before the 
case was tried on the merits before a hearing examiner ? 

Mr. Drxon. Without a doubt, I would assume that, as it would be 
if you had a preliminary injunction in a district court. It might very 
well follow the same course. Do you see any difference between the 
Commission being vested with preliminary injunctive powers and final 
injunctive powers ¢ 

Mr. Gwynne. Yes, I do, because after all, that is a little bit like 
giving the Attorney General similar powers, isn’t it? The Commis- 
sion does have prosecuting authority, and that is what they are doing 
up to that point. They are not deciding much of anything. All they 
have decided, when they issue the complaint, is that on the showing 
made, we think—— 

Mr. Drxon. Reason to believe. 

Mr. Gwynne. Reason to believe that this case should be tried. And 
that is more or less an administrative function. The Attorney Gen- 
eral, the Justice Department, comes to the same conclusion. But you 
would hardly think that he would be entitled to issue an injunction, 
would you? 

Mr. Dixon. No, sir, I would not, but I would not think you would 
be entitled to issue one either unless your attorney in support of the 
complaint could make a record that would withstand judicial review, 
just the same as the record that he would have to make in a district 
court for such an injunction. 

Mr. Gwynne. But the litigating officers in the Department of 
Justice might be able to make that showing, too. 

The one objection I have to it, Mr. Dixon, is that, let us face it, 
it is a drastic remedy. I am very much in favor of some sort of 
injunctive power, but I would rather follow a moderate course—going 
to the court, a completely independent court, and making the show- 
ing and getting your injunction that way, the same way as they do in 
Justice. Now I do not think it has been demonstrated throughout the 
country that the injunction process generally is a failure. A lot of 
injunctions are granted. Of course, courts are careful about; they 
should be. 

Mr. Dixon. They would have to be, or it would not withstand re- 
view. I would understand that. But the thing I cannot understand 
is the desire of the Commission to retain the authority to issue a final 
cease and desist order, while being willing to surrender jurisdiction 
to a district court to issue a preliminary order. 
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Mr. Gwynne. Substantially for the same reason that in all these 
other cases, where we have wanted an injunction, we had to go to court. 
We have never been given that authority. Or, when we undertake 
to enforce a subpena, we are required to do that through the court. 
Because that has been the attitude of Congress in regard to an agency 
that not only has judicial authority, but also investigative and prose- 
cuting authority. Therefore, it would seem to me this goes beyond 
anything that has been so far done, not only with our agency, but 
with most of the agencies. 

As Mr. Kintner pointed out, it is one of the checks and balances on 
the administrative process, which seems to me is a good one. 

Mr. Dixon. I do not know whether it is a new thought, or an after- 
thought, or where it comes from, but I understand the new approach 
would be, by taking the approach of S. 3479, to keep the processes 
entirely in the administrative channel. To take the approach of 
S. 198 and S. 722, that is, by going into the district court, you then 
become both an administrative agency, and we might say, a prosecuting 
agency in that respect. 

Mr. Gwynne. Mr. Kintner points out the bill provides that such 
findings shall be made by the Commission by a majority of its mem- 
bers without delegation to any hearing examiner, and so on. You 
see, ordinarily when we get into those factual matters, we do it through 
the hearing examiner in the regular way. We are removed that far 
from it. I do not think that the method that has been set up by the 
Congress for the Commission to get injunctions in these other type 
cases has worked badly. We have been able to go in promptly, where 
we thought there was a danger to the public, and get an injunction. 
The court issues the injunction, and we then proceed to try the case 
the regular way. 

That would tl my notion of the way to proceed. You are going to 
have difficulty in getting injunctions, very true, but you will have it 
anyway. Even though the Commission, a little too influenced by its 
prosecuting duties, might grant an improvident injunction, you would 
still be up against the court of review. You cannot take away the 
discretion of a court, I do not believe, when it comes to the matter 
of issuing an injunction—can you? 

Mr. Dixon. I agree with you, this would not grant any right to the 
Federal Trade Commission that would be separate and apart, or in my 
opinion, different from what could be obtained in a district court. 
The only thing would be, the 5 commissioners would be empowered 
with the same authority that 1 district judge would be empowered 
with and could perform, by majority vote, the same things that a 
district judge could do. If it is was done in a judicial manner, and 
based on a record that could withstand review, it would no doubt be 
sustained. 

Mr. Gwynne. Except that the five people you are talking about 
we interested and have definite responsibilities in the prosecution of 
the case. 

Senator Kerauver. Judge Gwynne, I have always assumed that the 
prosecuting function of the Federal Trade Commission was somewhat 
removed and apart from the judicial function occupied by the five 
commissioners when you come to decide a case ? 
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Mr. Gwynne. That is correct, we operate under the Administrative 
Procedure Act the best we can. 

Senator Keravuver. I know it is sometimes difficult, in the quasi- 
administrative-judicial agencies, where there are administrative and 
judicial powers, but this was based upon the idea that only when the 

ederal Trade Commission, as a judicial body, had gone deeply 
enough into the matter and the record was made to justify an order 
preventing commingling of the assets that it would be done, and not 
just upon an application of the prosecuting role of the Federal Trade 
Commission. 

However, your opinion is that for the time being you would rather 
go on to a district court? 

Mr. Gwynne. That is correct. 

Senator Kerauver. Let me ask you on that, if the district court 
grants or refuses an injunction, there can be an appeal, then, to the 
circuit court, and on up the line? 

Mr. Gwynne. Well, it is appealable eventually. 

What about that? 

I will ask General Counsel. 

Can you appeal that once, or is that after-—— 

Mr. Krntner. You have to indicate it could be appealed on the 

ound of mistake in law. I do not think the appellate court would 
interfere with the lower court’s judgment of the facts in an injunction 
matter. 

Senator Keravuver. But is it appealable? 

Mr. Krntner. It is appealable always on a constitutional question. 
That is probably the way it would be brought up. 

Senator Keravuver. Then, while it is being presented to the district 
court for injunction or while it is being appealed on whatever basis 
it might be, does the Federal Trade Commission continue on with 
its-—— 

Mr. Kintner. The administrative proceeding proceeds apace at the 
same time. 

Senator Keravuver. How about the judicial proceeding of the Fed- 
eral Trade Commission ? 

Mr. Kintner. That is not reached until after the examiner renders 
his initial decision in the administrative proceeding. The examiner, 
under the Administrative Procedure Act, is another one of these checks 
and balances on the administrative process to insure separation of 
functions between the two functions of the agency, the administra- 
i and prosecuting on the one hand, and the quasi-judicial on the 
other. 

And the Commission, once it issues a complaint, unless there is an 
interlocutory appeal from the examiner’s ruling, does not get the 
case again until he has rendered his decision, and then the parties 
take it to the Commission on appeal. 

Mr. Drxon. There is nothing that the hearing examiner does that 
the Commission could not do itself? 

Mr. Krntner. That is correct. 

If they had the time to hear all these cases. But I think the Com- 
mission has always felt that it was best to separate these functions, to 
let the examiner view the evidence and make his report and decision 
on it, and then let the parties appeal. 
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Senator Krerauver. The difference in procedure here would be that 
with the district court still in, when you apply for the injunction, still 
in the administrative stage, the contemplation of S. 3479 would be that 
it would be in the judicial stage before the full Commission when a 
restraining order might be issued. 

Mr. Kintner. It would really be an examination of the merits, to 
avery great extent, twice by the Commission : 

Once, the first time, without the interposition of the examiner; and 
the second time, after the examiner’s report. 

I have been quite conscious of this problem by reason of the fact 
that I am now teaching a course in the New York University Law 
School in administrative law, and I know that this problem has many 
times come up in the past, been considered, and the authorities respon- 
sible for our lawmaking have demonstrated usually a considerable 
reluctance to grant to the administrative agency this type of power 
for the reasons Judge Gwynne has so well stated. 

Mr. Drxon. Mr. Kintner—— 

Mr. Kintner. It has been done on rare occasions in the past. There 
is some precedent for it, but it very rarely is done. 

Mr. Dixon. Mr. Kintner, doesn’t really the judicial role of the 
Federal Trade Commission begin with the issuance of the complaint? 

Mr. Kintner. Well, you can argue words here and spend all after- 
noon on it, describing just what the initial function of the Commis- 
sion is. I think we have always considered it as being administrative 
and prosecutive in nature in the first instance. 

Its finding of reason for trial 

Mr. Drxon. I know, but when the Commission states in the com- 

laint it has reason to believe that a law has been violated, and issues 
its complaint thereunder and gives notice to a respondent to appear, 
hasn’t it then transposed itself from the investigative or administra- 
tive agent over into the judicial agent? 

Mr. Krinrner. You mean after the complaint is issued ? 

Mr. Dixon. After it is issued. 

Mr. Kintner. Yes. After the complaint is issued, the Commission 
does not hear the matter again, except in a quasi-judicial manner. 
It does not, in the first instance, in issuing a complaint, serve in a 
quasi-judicial manner because the reasons that impel it to issue the 
complaint are not founded in judicial inquiry, but purely in ex parte 
inquiry; whereas, when it issues the cease-and-desist order, the reasons 
for issuance are founded in judicial inquiry and after judicial test- 
ing—in an adversary proceeding. 

r. Dixon. One other question: 

S. 3479, by its very language, states that no such preliminary relief 
can be sought until a complaint has been issued. That would presup- 
— that section 7 has been violated—not that it is about to be vio- 
ated, but that it has been violated—because I would assume that you 
cannot issue a complaint until the acquisition has taken place. 

Do you agree with me, or do you not, that the very language of 
section 7 presupposes that such an acquisition must be made before the 
law can be violated ? 

Mr. Krntner. We have taken that position at the Commission— 
at least the staff has. I believe the Commission takes that position, 
too. 

Am I correct? 
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Mr. Gwynne. That the acquisition must actually have taken place? 

Mr. Kintner. Before we have jurisdiction. 

Senator Keravuver. In other words, you do not get jurisdiction 
merely upon the rumor that a merger is going to take place; it must be 
an actual happening ? 

Mr. Kintner. A case or controversy. 

That, again, goes back to a line of question cases in administrative 
law. There must be a case or controversy. 

Mr. Dixon. It is a statutory agency and has no inherent power, and 
you can only have authority when the law is violated. 

I point out to you, sir, in S. 198 and 8. 722, both, you would be 
empowered to seek this injunction whenever you have reason to believe 
that any corporation subject to your jurisdiction is acquired, or has 
been ieaaiiel So, isn’t there a very good likelihood that the first 
time this would be tested, the court will state that you are a statutory 
agency and you have no authority to seek a preliminary injunction 
until the acquisition has been consummated ¢ 

Mr. Kintrner. That is a problem that certainly could arise. I have 
no doubt it will. 

Mr. Drxon. In S. 3479, that could not arise, because you could only 
seek your injunction after you have issued your complaint, and you 
could not issue your complaint until the acquisition had been 
consummated. 

Mr. Kintner. That is the difference. I agree there is that differ- 
ence between the bills. 

Mr. Drxon. I view section 11 as an empowering section, as I do 
section 15. I would say that it would be more proper perhaps if you 
are going to empower the Federal Trade Commission to do anything, 
to do it by amending section 11, and not section 15. But that is just 
a matter of choice. 

However, I would say that the empowering sections are procedural ; 
would you not, Mr. Kintner? 

Mr. Kintner. Yes; I think so. 

Mr. Drxon. Then do you believe it is possible to change substantive 
law by changing procedural law? 

Mr. Kintner. The trouble is that the courts have had a great deal 
of difficulty in determining what is procedural and what is substan- 
tive, and some of the Supreme Court decisions have indicated that it ; 
may be a mixed proposition. That is particularly true with facts. 
One court will say that a particular set of facts would be procedural : 
facts, and another court may well determine that. they are substantive 
facts, whereas a third court may say it is not so; they are mixed. : 
You are dealing with a very difficult field of law, to expect categorical : 
answers. 

Mr. Drxon. That is all I have on that point, Mr. Chairman. 

Mr. Gwynne. I would like to add, along that line, of course, that 
section says “is or had violated the law.” Well, I do not believe we 
have ever issued a complaint about a merger unless there was a merger | 
taking place. I am not too sure—— 

Mr. Dixon. Iam quite sure of that. 

Mr. Gwynne. Another thing, the real objection, I think, to your 
procedure, from a practical standpoint, is this, that the Commission, 
no matter how well it might decide the matter of issuing injunctions, 
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no matter how right they may have been, if it can be appealed to the 
court, the court is not bound by the finding the Commission makes, 
and must use its own discretion when it comes to issuing the in- 
junction. 

Now, attempts have been made to pass laws to require courts to 
issue injunctions. I recall we had one of those during the war with 
the price-control statute. There they said when certain things hap- 
pen, the agency, or whoever enforces that law, should apply to the 
court, and the court shall issue an injunction. When it got to the 
courts, they said that means they may issue an injunction. It is a dis- 
cretionary matter, and you would have a hard time getting away from 
it. So you have to try it all over again anyway. Why not try it there 
in the first place ? 

Mr. McHueu. Judge, may I ask you this 

Mr. Drxon. Would you excuse me? I have one more thing, and 
then I will stop. I agree with you that, no matter what language 
may appear in the bill, it would be discretionary and would have to be 
bottomed upon a record that would withstand review. I point this 
out to you, judge: I believe that the act setting up the SEC, which is 
an administrative agency, empowers the Commission to issue pre- 
liminary orders. 


Mr. Gwynne. They issue some kind of a stop order. Are you 
familiar with that? 

Mr. Kintrner. Reasonably so. I know that it is one of the excep- 
tional instances in which an administrative agency has something 
similar to the power proposed here in the bill we are discussing. 

Mr. Drxon. In other words, Congress invested them with the 
authority—— 

Mr. Kintner. But, even there, it is a very drastic remedy. It has 
been pointed out by some of the authorities in the field that issuance 
of a stop order really constitutes effective action—it does not really 
matter what happens after the stop order is issued. Obviously, in- 
vestors are not going to purchase securities that have against them an 
SEC stop order. And, for all practical purposes, that closes the case. 
And you might use that same reasoning here in connection with this 
grant of authority. 

Mr. Drxon. I certainly would not imply by anything that I have 
said that it would mean the end of the case. I would think that, 
when you issue a complaint at the Federal Trade Commission, you 
thereby create an adversary proceeding that must be determined 
on its merits. As to whether you have a preliminary injunction along 
the line toward final disposition, it again would have to be bottomed 
upon the merits. In S. 3479, it ismade very clear that— 

Such findings shall be made by the Commission or by a majority of its mem- 


bers, without delegation to any hearing examiner, on the record of any hearing 
as to which the respondent charged with such violation has notice of the pur- 


pose thereof. 

It would be sustained by review. 

Senator Kerauver. We will have a 10-minute recess. 

(A recess was taken.) 

Senator Kerauver. We will proceed. 

Mr. Gwynne, in connection with securing injunctions from the dis- 
district courts, the district courts are, of course, overworked and 
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burdened with a number of cases, and we have been trying to get an 
omnibus bill to give them some relief. Do they give your oppae- 
tions priority in hearing? The law mee that, I suppose 

Mr. Gwynne. Yes. At least on appeals. 

Does that priority apply when we go in to get an injunction in a 
fur case ? 

Mr. Krntwer. I do not think we have any priority, as a matter of 
law. But, in practice, the court, trial court, normally ee injunc- 
tive matters priority. In most instances, they are handled through 
the filling of affidavits by the parties and the judge does not go into 
all the merits or the substance. He looks to see if there is probable 
cause why these injunctions should issue, and does it on the basis 
of affidavits submitted by the parties. 

Senator Keravuver. All right. 

Mr. McHugh. 

Mr. McHovueu. Judge Gwynne, would the scope of the authority of 
the court of appeals, in reviewing a temporary restraining order is- 
sued by the FTC under S. 3479, in your opinion, be substantially 
identical with the authority of the listrict court if the Commission 
went there for an injunction ? 

Mr. Gwynne. Well, this bill cont-inplates an appeal to the circuit 
court or to the district court ? 

Mr. Drxon. It would have to be in the circuit court, Judge, be- 
cause the last line of the bill states that every such order shall be 
reviewable and enforcible in the same manner as is provided in this 
act for the review and enforcement of the Commission’s order to cease 
and desist and divest. 

Mr. Gwynne. Of course, those go to the circuit court. I presume 
they would go to the circuit court. 

Mr. McHueu. I was under the impression what you were sug- 
gesting was that S. 3479 may have a defect in that it accomplishes 
nothing substantially new, since a court of appeals reviewing one of 
the findings of these commissions still would have to review all of the 
circumstances in the case and make the same type of order as the dis- 
trict court would have to do in the first instance, if the Commission 
had come in under S. 198 to seek a temporary restraining order. 

Mr. Gwynne. Well, I would think, if you tried this in a court, if 
the trial court denied an injunction, I would say the discretion would 
be very highly regarded in the circuit court. 

You mean would they apply the same ruling? I do not know, 
frankly. 

Mr. Set I am just wondering whether or not the kind of 
finding that the court of appeals would make in reviewing this Fed- 
eral Trade Commission order would, in substance, differ very much 
from the type of proceeding that would occur in the district court 
if you had gone in initially under S. 198 for a temporary restraining 
order ? 

Mr. Gwynne. If you go into the district court, of course, the trial 
court, he makes the record, and that record, I suppose, would have 
considerable support in the circuit court—I mean, it would have con- 
siderable weight in the circuit court on the question of granting an 
injunction or not granting it. 
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Senator Kerauver. Your point, as I understand it, Mr. McHugh, 
is with the record on injunction in the district court, where it is ap- 
plied for by the General Counsel of the Federal Trade Commission, 
would the district court make a finding similar to what the circuit 
court would make, if it were appealed there, from an order of the 
Federal Trade Commission to cease and desist from scrambling their 
assets? Is that your point? 

Mr. McHueu. Yes; I am just wondering whether or not under this 
bill, if maybe the net result would not be pretty much the same as if 
you had proceeded for an injunction in the district court under S. 198, 
since it is possible that the court of appeals in reviewing this initial 
finding by the district court, in either approving or disapproving the 
order, will pretty much make the same kind of finding and be bound 
by pretty much the same authority as the district court would have 
had initially if the Commission had gone before it. 

Mr. Dixon. May I make this comment to Mr. McHugh? It is well 
known how the Commission’s orders to cease and desist are reviewed 
and what court reviews them and the limits of the review. They are 
well-established authorities. And S. 3479 says pointblank and cate- 
gorically that the preliminary order would be subject to the same re- 
view process, and the review process of the Clayton Act orders are 
set out in section 11 of the Clayton Act. Therefore, it is plain in the 
law that in a preliminary order that you might issue under S. 3479, 
the record would be reviewable in the circuit court. 

Senator Kerauver. Anything else, Mr. McHugh? 

Mr. McHveu. I have no other questions at this point, sir. 

Senator Kerauver. Mr. Collins, have you any questions? 

Mr. Cotuins. No, thank you. 

Senator Keravver. All right, let’s go to section 3. 

Mr. Cuumeris. Judge Gwynne, under S. 3478, if you were given 
the power to issue a temporary restraining order, would you consider 
that under the provisions that it would be appealable, provided every 
such order shall be reviewable and enforceable in the same manner 
as provided in this act for the review and enforcement of the Com- 
mission’s orders to cease, desist, and divest ? 

Your preliminary injunction or temporary restraining orders would 
be reviewed by the court of appeals? 

Mr. Gwynne. I would celidig that is what it means. 

Mr. Cuvumeris. Then under the well-settled rules of law that the 
court of appeals, in reviewing the discretion of whoever grants a 
temporary restraining order, will normally accept the discretion, 
whether it is your Commission or the court, in granting that restrain- 
ing order unless they find it is arbitrary, capricious, completely vio- 
lative of all principles. 

Mr. Gwynne. They have held that with courts, I think. 

Mr. Cuumeris. You would be in the same position if the district 
court had issued such a restraining order or a preliminary injunction; 
is that correct ? 

Mr. Gwynne. That might be true; I don’t know. 

Mr. Kinrner. I think that you might have the question here of the 
application by the court of the substantial evidence rule. The courts 
of appeal, in reviewing Federal Trade Commission cease-and-desist 
orders, are bound by the substantial evidence rule which holds that 
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the record made MY” the Commission, the cease-and-desist order, must 


be supported by su ial evidence on the whole record, and of course 
they do review errors of law. 

Mr. Cuumpris. That is correct. 

Mr. Kintner. That is the primary purpose of review. 

Mr. Cuumemris. But as to usual restraining orders and preliminary 
injunctions, the one who issues the order has certain discretion within 
which to issue that particular order ? 

Mr. Krntner. That is correct. 

Mr. Cuumpris. Then the question is if his—— 

Mr. Kintner. The court of appeals does not weigh the evidence to 
see whether there is so much on one side and so much on the other, and 
then take the weightier side, but it looks to the whole record, and if 
the view of the trial court, or the administrative agency in this case, 
is that an order is justified, the court will say, “Is there substantial 
evidence in his whole record to. support such a conclusion ?” 

It would not weigh the evidence to determine what the agency 
should have done in the first instance. 

Mr. Cuumpris. Then if the Department of Justice went into dis- 
trict court under existing law, it would be the district court’s discre- 
tion. Under this particular bill, it would be the discretion of the 
Federal Trade Commission. 

Mr. Kintner. That is right. 

Mr. Cuumpris. I had just one other question. 

Earlier today you mentioned the “failing company doctrine.” 
Would you explain for the record what you referred to as the “failing 
company doctrine” ? 

Mr. Gwynne. It is a well-known and established doctrine in the 
law of mergers apparently made by the courts. If it appears that the 
company to be acquired was in failing circumstances financially, courts 
have held that that does not constitute a violation of section 7 of the 
Sherman Act on the general theory that the company would have 
failed anyway, the competition would have been gone, and therefore 
there has been no injury to competition. 

Mr. Cuumerts. If uae new bills, S. 198 and S. 722, were passed, 
would that affect the failing company doctrine in any way ¢ 

Mr. Gwywne. I don’t think so. In what respect? I don’t see how 
that affects it in any way. 

Mr. Cuumprris. That is all. 

Mr. Gwynne. That has to do with finality of Clayton Act orders. 
The major purpose of S. 721 is to finalize orders issued by the Federal 
Trade Commission under section 11 of the Clayton Act in the same 
manner in which orders issued by the Commission under section 5 of 
the Federal Trade Commission Act become final; that is, upon the 
expiration of 60 days if petition for review of the Commission’s order 
has not been filed in an appropriate United States court of appeals. 

S. 721 also incorporates the penalty provisions of the Federal Trade 
Commission Act, providing for a civil penalty of not more than $5,000 
for each violation of a Commission order. Each violation is con- 
sidered a separate offense, except that in the case of a violation through 
continuing failure or neglect to obey a final order each day of con- 
tinuance thereof is to be deemed a separate offense. Penalty suits are 
filed by the Attorney General upon the certification of the facts by the 
Federal Trade Commission. 
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The effectiveness of the Clayton Act, as amended by the Robinson- 
Patman Act, has long been handicapped by the absence of adequate 
enforcement provisions. Existing procedures are laborious, time con- 
suming and very expensive. The Commission must investigate and 
after complaint prove, on the record, violations of thé act before a 
cease-and-desist order may be issued. 

After the order to cease and desist has been issued the Commission 
must again investigate and again prove violations of the order and of 
the act before the Commission can obtain a court order commanding 
obedience to the Commission’s order to cease and desist. Upon such 
proof, the court enforces the Commission’s order. Only then, if the 
respondent violates the act a third time, does he become subject to 
=. Thus, before a respondent can actually be punished for vio- 

ation of the Clayton Act, as amended by the Robinson-Patman Act, 
the Federal Trade Commission must conduct 3 successive investiga- 
tions and must on 3 successive occasions prove violations of the law. 

At the present time more than 80 outstanding Clayton Act cease- 
and-desist orders are under active study at the Commission to deter- 
mine whether or not respondents are in compliance. This figure in- 
cludes 17 cases which have been assigned for field investigation, 12 
where the results of field investigation are being reviewed and 6 cases 
which have been assigned for investigational hearings. Illustrative 
of the complicated procedure enforcement required is the attached 
summary of steps taken in the matter of the American Crayon Co., 
designated exhibit A, and which is attached, Senator, and I presume 
will be made a part of the record. 

Senator Keravuver. It will be made a part of the record. 

(The document referred to is as follows :) 


Exuisir A 
IN THE MATTER OF THE AMERICAN CRAYON Co. 
(Docket 4142, 32 F. T. C. 306) 


1. Order to cease and desist from violation of subsections (a) and (d) of section 
2 of the Clayton Act, as amended by the Robinson-Patman Act, issued 
December 31, 1940. 

. Initial report of compliance received and filed March 18, 1941. 

. Letter of complaint received alleging that respondent was violating the order 
in that it was granting preferential discounts to certain distributors, June 
11, 1948. 

. After study, matter referred for investigation, December 28, 1948. 

. Investigation completed and files referred to Assistant General Counsel in 
Charge of Compliance, April 18, 1951. 

. Assistant General Counsel in Charge of Compliance recommended that a 
petition for enforcement of the order be filed July 18, -951. 

. Commisison ordered formal hearings, September 6, 1951, following the pro- 
cedure adopted in F. T. C. v. Standard Brands, Inc. (docket 2986, 29 
F. T. C. 121, 30 F. T. C. 1117, 46 F. T. C. 1485, 189 F.. 2d 510 (C. A. 2, 1951), 
August 9, 1951). 

8. Counsel for respondent filed motion to vacate and set aside Commission’s 
order directing hearings be held, April 9, 1952. 
9. Motion denied by Commission, April 15, 1952. 
10. Hearing examiner filed report with Commission, August 5, 1952. 
11. Respondent filed motion to strike from files report of examiner, August 18, 
1952 ; motion denied by Commission April 29, 1953. 
12. The Commission approved, entered of record, and referred to the Secretary 
the Report of the Federal Trade Commission Upon Its Investigation of 
Alleged Violation of Its Order To Cease and Desist, April 29, 1953. 
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13. Application for enforcement of order filed with transcript of docket 4142, 


United States Court of Appeals, Sixth Circuit, July 16, 1954 (case No. 
12286). Although the application charged violation of only a part of the 
order, the Commission hoped to obtain a decree enforcing the entire order, 
in contrast to the decision of the second circuit in F. T. 0. v. Standard 
Brands, Inc. (189 F. 2d 510 (C. A. 2, 1951) ), in which the court had modi- 
fied the order and enforced it in part only. 


14. Brief and appendix filed by Commission September 9, 1954. 


18. 


19. 
20. 


24. 


38 


28. 


381. 


. Reply brief filed by Commission, November 17, 1954. 
. Oral argument, April 18, 1955. 
The United States Court of Appeals, Sixth Circuit, by a per curiam order, 


filed without opinion, modified the order by striking paragraphs 1, 2, and 
3 which related to section 2 (a) of the Clayton Act, and affirmed and 
enforced paragraphs 4 and 5 and the succeeding unnumbered paragraph, 
all of which related to section 2 (d), April 20, 1955 (No. 12286, 223 
F. 2d 264). 


The Commission filed in the United States Court of Appeals, Sixth Circuit, 


a petition for rehearing of that portion of the court’s order which struck 
paragraphs 1, 2, and 3 of the Commission’s order, May 5, 1955. 


Petition for rehearing denied, May 16, 1955. 
United States Court of Appeals, Sixth Circuit, issued its mandate directing 


the Commission to modify the order in conformity with the decision of 
April 20, 1955, and the denial for rehearing of May 16, 1955, June 14, 1955. 


. The Commission directed that the Solicitor General be requested to apply to 


the Supreme Court for a writ of certiorari to review the decision of the 
Court of Appeals, Sixth Circuit, of April 20, 1955, June 23, 1955. 


. The Solicitor General filed a petition for a writ of certiorari, September 12, 


1955. The petition asked for certiorari of only that part of the court of 
appeals decision which struck paragraphs 1, 2, and 3 of the Commission’s 
order relating to violations of section 2 (a) of the Clayton Act. 


. The Supreme Court granted the petition for certiorari and reversed the 


judgment of the sixth circuit in a per curiam decision, December 9, 1955 
(Supreme Court, docket No. 389, 350 U. 8S. 907, 76 S. Ct. 194, 100 L. Ed. 796). 
On the same day a cross-petition for a writ of certiorari by the American 
Crayon Co. was denied (350 U. S. 912, 76 S. Ct. 195, 100 L. Ed. 799). 


The court of appeals, acting in purported compliance with the Supreme Court 


order and its action on the two petitions for certiorari, completely reversed 
and set aside its previous decision, February 15, 1956. 


. Commission petitioned for rehearing. United States Court of Appeals for the 


Sixth Circuit, March 1, 1956. The Commission felt that, inasmuch as it 
had, through the Solicitor General, petitioned for a writ of certiorari only 
on that portion of the court of appeals decision which had struck para- 
graphs 1, 2, and 3 of the order, and the Supreme Court had granted the 
Commission’s petition, while denying respondent's cross-petition, the court 
of appeals was in error in reversing its entire decision, and thus denying 
affirmance and enforcement of any part of the Commission’s order. 


. Commission’s petition for rehearing denied, March 22, 1956. 
- The Commission directed that the Solicitor General be requested to take ap- 


propriate steps to require the Court of Appeals, Sixth Circuit, to comply 
with the December 5, 1955, judgment of the Supreme Court, April 24, 1956. 


The Solicitor General filed a petition for a writ of certiorari in the Supreme 


Court to review the decision of the Court of Appeals, Sixth Circuit, revers- 
ing its prior judgment, including affirmance and enforcement of the section 
2 (d) provisions of the Commission’s order, May 23, 1956. 


. The Commission’s petition for a writ of certiorari was granted and the Su- 


preme Court reversed the judgment of the Court of Appeals for the Sixth 
Circuit, remanding the case with directions (1) to affirm and enforce para- 
graphs 4, 5, and the unnumbered paragraph of the Commission’s order, 
issued pursuant to section 2 (d) of the Clayton Act; and (2) to consider 
and pass upon the Commission’s petition for affirmance and enforcement 
of paragraphs 1, 2, and 3 of the Commissions’ order, issued in pursuance 
of section 2 (d) of the Clayton Act, October 8, 1956 (No. 95, 352 U.-S. 806, 
77 S. Ct. 33, 1 L. Ed. 2d 39). 


The Commission filed motion for reargument before the Court of Appeals, 


Sixth Circuit, November 9, 1955. 


Oral reargument, February 11, 1957. 
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32. Commission’s order of December 31, 1950, affirmed and enforced in its en- 
tirety by the United States Court of Appeals for the Sixth Circuit, Febru- 
ary 16, 1957. 

Mr. Gwynne. This procedure is wasteful and uneconomic. Com- 
mission attorneys who should be trying new cases are forced to spend 
thousands of hours in the almost never-ending task of trying to make 
old orders legally binding upon the respondents. 

S. 721 would put teeth into Clayton Act orders and would fill the 
enforcement void which has existed for many years. The Commis- 
sion has sought this type of legislation for more than 20 years, but 
the need for the amendatory legislation became even more pressing in 
1952 when the Supreme Court decided Federal Trade Commission v. 
Ruberoid (343 U.S. 470). 

Prior to that decision the Commission had been able to proceed for 
enforcement of Clayton Act orders by cross-petition in cases where 
respondents had petitioned for review in the United States courts of 
appeals. In Ruberoid the Supreme Court held that the courts are 
without authority to issue an order commanding obedience to an order 
of the Commission under the Clayton Act until the Commission had 
established violations of its order. 

Commenting on this holding, Justice Jackson stated in dissent: 

I see no real sense, when the case is already before the court and is approved, 
in requiring one more violation before its obedience will be made mandatory on 
pain of contempt (343 U. S. 470, 494). 

It is clear that the Clayton Act, as amended by the Robinson-Pat- 
man Act, would be more effectively administered and would be of 
much greater value as a deterrent if amended as proposed. 

I have one suggestion which this subcommittee may wish to con- 
sider. As drafted, S. 721 applies to all orders issued by several other 
commissions and boards vested with jurisdiction by section 11 of the 
Clayton Act. Such other agencies may not experience the same need 
for finality of Clayton Act orders as is experienced by the Federal 
Trade Commission. For that reason, we have in the past limited our 
recommendation to apply to cease-and-desist orders of the Federal 
Trade Commission. 

We have, of course, no objection if they wish it. 

Senator Kerauver. Let’s stop at this point. §S. 721 has been sent, 
Tam sure, to other agencies. Have they responded? 

Mr. Dixon. I understand some of them have, or indicated that they 
will soon respond. We have been trying to find out if any of them 
wish to be heard on any of these bills. As of this moment Senator, 
we have not had any demand that they be heard. 

Senator Krerauver. Let’s ask them to send immediately their recom- 
mendations as to whether they would like to be included under this 
provision of S. 721. 

Mr. Gwynne, you have outlined in about the same language as Sena- 
tor Sparkman the cumbersome and toilsome and time-consuming pro- 
cedure you have to go through before you can get any penalty applied 
to enforcement of an order of the Clayton Act. 

Exhibit A, which is very interesting, shows that the Federal Trade 
Commission started December 31, 1940, in the American Crayon case, 
and finally got some enforcement in February 16, 1957, after 17 years. 
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By that time situations change; the wheels of justice are turning 
very slowly in a case of that sort. 

r. Gwynne. Senator, I couldn’t overemphasize the importance 
which we at the Commission attach to this proposed legislation. 

Senator Kerauver. What would S. 721 enable you to do in, for 
example, the American Crayon Co. case? 

.Mr. Gwynne. It would enable us to enforce those orders substan- 
tially as we do a Federal Trade Commission order. The order would 
become final after 60 days, and if you violated it after that 60-day 
pee we could establish the fact, and we could have a penalty action 

rought. 

Souther Keravver. Then in the American Crayon case, sometime 
after December 31, 1940—after June 11, 1948, I guess—— 

Mr. Gwynne. In the Crayon case, I am not too familiar with the 
facts, Senator, but 60 days after December 31, 1940, I gather that 
order would become final. Sixty-one days after that, if he violated 
the order, he would be subject to a penalty. 

Senator Kerauver. Of course, he has his right to appeal to the 
court of appeals. 

Mr. Gwynne. Yes. 

Senator Keravver. If he is not satisfied with the order. 

a Gwynne. That is right, but he has to do it within the 60-day 
period. 

Mr. Drxon. And for every day he violated the order, he would be 
fined $5,000 per day. 

Mr. Gwynne. That is a possibility ; that is right. 

Senator Keravver. I know that this, or something similar to it, has 
been recommended for many, many years. I remember Judge Kelly 
used to have a lot to say about it in his days with the Federal Trade 
Commission. 

Mr. Gwynne. Yes. 

Senator Kerauver. What was the history of the efforts to give you 
the right to enforce your orders ? 

Mr. Gwynne. Frankly, I don’t know. Since my day on the Com- 
mission, we have consistently urged it, and I understand that that was 
done before. Maybe Mr. Babcock can tell us more about that. 

Mr. Baxscock. Not much more. We just didn’t do it. We have 
no case except 2 or 3 where we have. 

Senator eae All right. Any questions on this part of Mr. 
Gwynne’s statement ? 

Mr. Drxon. I have none. 

Senator Kerauver. Mr. McHugh? 

Mr. McHveu. No questions. 

Senator Kerauver. Mr. Chumbris? 

Mr. Cuumpnis. Senator, I had to step out a minute, but I did have 
some questions on this preliminary injunction. Do you want to let 
that go until later ? 

Senator Kerauver. Let’s let it go until later. 

Mr. Peck, do you have any questions on this particular subject ? 

Mr. Prox. No, sir. 

Senator Keravuver. Mr. Collins? 

Mr. Cotirns. No. 
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Senator Keravver. Very well, suppose you ask your questions, but 
let’s put the questions in the proper place in the record before we go 
into this new subject matter. 

(The questions by Mr. Chumbris will be found as indicated above.) 

Senator Kerauver. We will proceed now to declatory judgments. 

Mr. Gwynne. Finally you have asked my opinion regarding the 
so-called declaratory judgment provision proposed for addition to 
H. R. 9424 by the deci Judiciary Committee in the 84th Congress. 

This provision is as follows: 


The several district courts of the United States are invested with jurisdiction 
to adjudicate the legality of any proposed or consummated acquisition with re- 
spect to which the Attorney General or his authorized representatives or the 
Federal Trade Commission by any authorized representative has threatened suit, 
or which any of them has otherwise officially asserted to be illegal under this 
act. Any corporation which is a party to such controversy may bring suit 
against the United States to obtain a declaration of its rights with respect 
to such acquisition and to have the legality of such acquisition finally adjudi- 
cated, whether or not further relief is or could be sought, and be consummated. 
Any such suit may be brought in the District of Columbia or in any district in 
which the acquiring or acquired corporation resides or transacts business. Serv- 
ice of process in any such suit shall be effected in accordance with the rules of 
civil procedure for district court of the United States. It shall be the duty of 
the Attorney General to defend any such suit, which shall be speedily determined 
by the district court having jurisdiction thereof. Whenever it shall appear 
to the court before which any such suit may be pending that the ends of justice 
require that other persons should be brought before the court, the court may 
cause them to be summoned whether they reside in the district in which the 
eourt is held or not, any subpenas to that end may be served in any district by 
the marshal thereof. Any such declaration or adjudication shall have the force 
and effect of a final adjudication or decree and shall be reviewable as such. 


As I see it, this paragraph would have one very serious adverse 
effect and no noteworthy benefits. The adverse effect would be to 
permit any respondent to evade the Federal Trade Commission’s 
authority to enforce the Celler-Kefauver Antimerger Amendment 
of 1950. 

Under this proposed legislation in any pending Commission case 
(and there are 18 at the present time)—as a matter of fact, there are 
20 counting the 2 just authorized—the respondent could at will re- 
move the case from the Federal Trade Commission to the district 
court by filing a petition under the above paragraph. And the Com- 
mission would thereafter have no more jurisdiction over the case. 

Thus, under this legislative proposal the Federal Trade Com- 
mission could issue its complaint, the litigation staff could present 
all its evidence, respondent could present its evidence, and at that 
time the respondent, if it suspected an adverse decision from the Com- 
mission, could invoke this proposed provision of law and could move 
the case to a Federal district court and there try the case all over 
again. Apparently this could be done at any time prior to the Com- 
mission’s decision, even after the initial decision of the hearing exam- 
iner. 

Both the Department of Justice and the Federal Trade Commis- 
sion have informal clearance procedures available to those parties who 
are contemplating mergers. If the Federal Trade Commission has 
no question regarding the legality of a proposed merger, it informs 
the parties that on the basis of representations made, it does not con- 
template further action, but reserves the right to take further action 
if other evidence or subsequent events make such action advisable. 
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If the Commission believes that a possibility of violation exists, it 
notifies the parties that if the acquisition is consummated the Commis- 
sion would consider it necessary to institute investigation. 

In any case where the legality of a merger is questioned, the parties 
are free to obtain adjudication thereon by taking the first overt steps 
toward merger, at which point complaint may usually be expected to 
follow, and the case will then be at issue. 

Thus, I see no significant benefit that would accrue from this pro- 
posed amendment. At the same time I have pointed out the very seri- 
our adverse consequences that would flow from it. Under these circum- 
stances, the Federal Trade Commission is opposed to this particular 
legislative proposal. 

Summing up the four legislative proposals, there is a continuing 
necessity for prior notification of mergers. Enactment of this legisla- 
tion would be of great aid to the Federal Trade Commission. The 
need for a provision for injunctive authority of some type in merger 
cases is so well documented in court cases and in economic actualities 
that argument for it is hardly required. 

The provision for making Clayton Act orders final is urgently 
needed for the protection of the public interest, and this need has 
existed for many years. In 1938, at the time of the Wheeler-Lea amend- 
ment, the Congress amended the Federal Trade Commission Act to 
make orders issued under it enforceable. The same step with respect 
to Clayton Act orders is now long overdue. Finally, we oppose the 
declaratory judgment provisions of the Senate Judiciary Committee 
draft of H. R. 9424, 84th Congress. 

That concludes my statement, Mr. Chairman. 

Senator Kerauver. Thank you very much, Mr. Gwynne. That is an 
excellent statement, brief, and to the point. 

You say in the last paragraph— 
the provision for making Clayton Act orders final is urgently needed for the pro- 
tection of the public interest, and this need has existed for many years. 

Is that a reference to your order becoming final 60 days after adjudi- 
cation, unless it is appealed from ? 

Mr. Gwynne. That is right. 

Senator Kreravuver. Then S. 721 is a satisfactory final order provi- 
sion ? 

Mr. Gwynne. Yes; certainly the substance of it. I would like to 
talk to the General Counsel and to Mr. Babcock a minute. Are there 
any suggestions about the language of that bill ? 

Mr. Kintner. Nosuggestions. 

Mr. Gwynne. I think it is substantially the type of provision that 
we have long recommended. 

Seantor Kerauver. We would be very glad if you would go over 
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S. 721 carefully in that connection, as I know you will, and see if it | 


does meet your needs and if you have suggestions to make in connec- 
tion with it, insofar as the language of the bill is concerned. 

Mr. Gwynne, the declaratory judgment amendment, which was in 
the bill reported last time by the committee to the Senate, would sub- 
stantially cripple your power of adjudication and enforcement as you 
see it ? 

Mr. Gwynne. Yes; it really would. 
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Senator Keravver. The idea of Senator Dirksen and others was 
that, rather than just not knowing what sort of situation they were 
in over a period of time, whether they were acting within the law, 
companies should at one time or another have a method of obtain- 
ing a decision as to whether their proposed action, or completed ac- 
tion, was justified. 

What do you say to that ? 

Mr. Gwynne. You have in mind a situation that was discussed in 
the Du Pont-General Motors case. 

The actual buying of stock occurred a long time ago, and for many 
years, no steps were taken. Then steps were taken. And the Court 
has made it clear, and we have made it clear to the people when they 
talk to us, that we cannot speak for the entire future. A situation 
in the future may develop that an action may be necessary. I doubt 
if even a declaratory judgment would cut that out. 

Senator Keravuver. In other words, it is not just what you do in 
the first instance. It is the use of the power that you get which will 
have some part in the determination of these cases ? 

Mr. Gwynne. That is right. 

Senator Keravver. There is no way of determining in the first in- 
stance how that power is going to be used ? 

Mr. Gwynne. That is correct. It depends on circumstances and 
the situation and so on. 

Senator Kerauver. Of course, the growth of the merged companies, 
the elimination of other competition, may change their relative im- 
portance in the competitive picture as time goes on ? 

Mr. Gwynne. That is right. 

Senator Kerauver. Any questions about the last part of Judge 
Gwynne’s statement, Mr. Dixon ? 

Mr. Dixon. Judge Gwynne, I share your fears with respect to 
the declaratory judgment amendment. 1 can understand that if the 
district courts would entertain such suits, quite obviously the case 
would be removed from the Federal Trade Commission’s jurisdiction. 

Aren’t you perturbed about that happening when you go to the dis- 
trict court now for that preliminary injunction ? 

In other words, if you go down for a declaratory judgment, you are 
afraid you will lose the case, but if you go down for the preliminary 
injunction, you are not afraid you will lose the case ? 

Mr. Gwynne. No; because you have that part of the law which 
defines the authority of the Attorney General to appear in court. 
Of course, it then goes on to say that the case would be tried. That 
is where they try their cases, and it should be written in the law that, 
the court might require us to try our case promptly if there is any 
doubt that we might be conferring jurisdiction on the district court 
to try the case completely, which I don’t think there is. 

That could easily be taken care of in the law. In other words, all 
we are asking there is the same sort of ancillary relief that we ask 
in section 13 cases. 

We go in there because we think the public is going to be endan- 
gered, and we want it stopped, and the Court stops it right now, but we 
go ahead and try our case. If we do not show that we are entitled to 

ave the relief, everything is immediately dismissed. 
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Mr. Dixon. I maketwocomments. I again refer to the Bethlehem- 
Youngstown merger. If the district court could not decide that case 
on a motion for summary judgment, with all the facts that were before 
it at that time, do you care to express yourself as to how a district 
court might be able to render a declaratory judgment before you have 
had the time to try a case and gather all the evidence, investigate, and 
present the other merits? 

Mr. Gwynne. Of course, the summary judgment is based, isn’t it, 
=, on what appears in the record, in the pleadings and so on. 

sually when you ask for a declaratory judgment, you still have to 
try your case except that the respondent would be the plaintiff instead 
of. he defendant. He would be coming in asking for relief. The 
relief he is asking is that the court says the merger he has made or is 
about to make is a legal one. You have got to try the same question. 

Mr. Dixon. Would it be the same type of trial? Wouldn’t it be a 
proceeding similar to one involving a summary judgment, a great deal 
of it by affidavit? 

Mr. Gwynne. Not necessarily, would it? 

Mr. Drxon. It could be. 

Mr. Gwynne. Of course this whole business of declaratory judg- 
ments is a bit of an innovation in the law, as you know. I mean it 
doesn’t go back as far as many other well-established principles. 

But my observation of those types of cases is that somebody comes 
in, he virtually tries his lawsuit. The reason he asks for a declaratory 
judgment is that maybe some circumstances have not happened which 
exist in other cases, and that is the reason he brings his action for 
declaratory judgment. 

As Mr. Kintner points out, you still have to have a controversy, and 
you would still have to have evidence. I would think that the case 
contemplated under that amendment would be substantially the same 
type case that we are trying now before our hearing examiners, and 
that justice is trying before district courts. 

Mr. Drxon. Certainly it would do no more than just remove the 
jurisdictional status, because it would be the same type of hearing that 
that you would have at the Federal Trade Commission, that is, on the 
merits. 

Mr. Gwynne. Yes. 

Mr. Cuumpris. Except that you would get faster relief by declara- 
tory judgment than you would going through the administrative 
agencies and then through the court of appeals, and that is the pur- 
pose of declaratory judgment in the first place. 

Mr. GwYNNE. That is correct. 

Mr. Cuumeris. The purpose is to get to the issue fast and in a 
hurry. You have an exhibit here that shows that you started some- 
thing in 1940. 

Mr. Dixon. That is enforcement. 

Mr. Cuumpris. You take the Standard Oil case. It started in 
1941, and it was decided last month, 16 years later. 

These people who want to have this merger, want the court 
to tell them can they merge now, I mean as soon as possible. That is 
what the declaratory judgment will do, and that is the theory behind 
the Senators who introduced that amendatory language if the other 
part should be substantiated. 
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Mr. Gwynne. But there would still be the trying of the case. There 
would still be, I suppose, the usual appeals. 

Mr. Cuumpnis. That is right, but you would get to the issue faster 
through declaratory judgment than trying the same case before the 
Federal Trade Commissioner, and that is the point of declaratory 


judgment. 

ther Keravver. Why would you? I just wonder. 

Mr. Cuumepris. That is the reason why declaratory judgment, 
Senator, was enacted into law. 

Senator Keravver. I know, but in one case—— 

Mr. Cuumertis. So that you would know beforehand. 

Senator Keravver. In one case, the corporation brings the suit in 
the district court for declaratory judgment, perhaps after having 
been in the Federal Commission for a number of years. I don’t know 
of any assurance that that would be a quicker determination than if it 
were the other way around. 

Mr. Cuumepris. The only point to that is that these people who want 
to = are not going to wait 2 years while that matter is pending 
in the Federal Trade Commission to file a declaratory judgment suit. 
They will file it almost immediately because time is of the essence in 
a merger. That is one of the things that was discussed here by Sena- 
tor Sparkman this morning, that it is the time element that is so 
important, the taxes involved. 

We are talking about taking advantage of the last 2 months of the 
year, so you can determine whether you are going to take care of your 
tax savings or not. They are certainly not going to let the thing lay 
in the Federal Trade Commission for 2 years before they file a de- 
claratory judgment suit. 

Mr. Dixon. Mr. Chairman, I don’t know.exactly where on a court’s 
calendar a proceeding for a declaratory judgment would go. I think 
it would go in regular order. 

Mr. Cuumprtis. It goes first. It has precedence. Declaratory judg- 
ment has precedence over any other type of case on the calendar. That 
is in the rules of civil procedure. It says here in the act: 

It shall be the duty of the Attorney General to defend any such suit which 
shall be speedily determined by the district court having jurisdiction thereof. 

It takes precedence over other civil suits. 

Mr. Gwynne. Isn’t this the situation however? 

You eae? could not have much standing to bring your action 
for declaratory judgment until the Commission had issued a com- 
plaint. Now on the two routes, you start with the Commission issuing 
the complaint. The Commission then tries that before a hearing ex- 
aminer. They call in the witnesses, and there is, of course, an appeal 
to the Commission. That might be some additional time that you 
wouldn’t have in your procedure. In your procedure, you go into 
court and you ask for decalatory judgment, but you still have to try 
your case substantially the same as it would be tried before a hearing 
examiner. 

Mr. Cuumeris. That is right. There is no question but what you 
have to try the same case. The thing is that the declaratory judg- 
ment was specifically put into law to get at the issues immediately, 
and so that before you do something you want to find and establish 
your legal rights, and that is the difference between going through 
the Federal Trade Commission. 
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It is just like you said in this injunction. Here you are a member 
of the Commission. You say you don’t want the injunctive relief. 
You would rather go to the court and let the court determine it. 

In this instance, the man would rather go to the courts and let 
the court determine the legality of the merger rather than have the 
Federal Trade Commission. 

Mr. Gwynne. But you see, the whole difference is the case would 
be tried in one instance before the Commission’s hearing examiner 
and in the other instance, would be tried before the district court. 

The trial would be the same and the appeal in both cases would 
be to the circuit court of appeals. 

Mr. Cuumpris. That is right. 

Mr. Gwynne. It is true the only difference that I can see would 
be that in one case you would try it before the district court, in the 
other case you would | try it before the Trade Commission. 

Mr. Cuumepris. Except that those who want to take advantage of 
the declaratory judgment feel that they can get adjudication sooner, 
which is so important in mergers, as I understand it. 

Mr. Gwynne. That is the point, I am not too sure they can. How 
can they? 

Mr. _ We are discussing why the theory of declaratory 
judgment. 

Mr. Gwynne. You cannot make a court give you an advisory opin- 
ion. You can’t go to the court and say, dif I would merge with so 
and so, what would be the consequences?” The court wouldn’t tell 

ou. 

- Mr. Cyuumepris. You have to show controversy, as Mr. Kintner 
stated. 

Mr. Gwynne. That is right. You have got to have the same type 
of controversy which would lead the Commission to file a suit. 

Mr. Cuumeris. That is right. 

Mr. Gwynne. Now, about the only difference that I can see in the 
time element would be that there is an appeal from the hearing ex- 
aminer to the five members on the Commission. You might say that 
that is a little time in your favor. 

On the other hand, whether they could try that case in the district 
— overall quicker than they could before the Commission, I don’t 

now. 

Mr. Cuumpris. You point out in your argument, if a man feels it 
is not going well with him before the Federal Trade Commission, then 
he will file a suit for declaratory judgment, and from my understand- 
ing of the sponsors of this suggested amendment, that isn’t their 
theory at all. 

The minute that it becomes a controversy, they will immediately 
file for a declaratory judgment and get it before the courts so they 
can get an immediate decision so they can determine whether they can 
or cannot merge. 

Mr. Gwynne. The way the amendment is written, you could file 
that petition any time after the case had been partly tried before the 
Commission. 

Senator Kerauver. Let me get this clear. I had understood that 
the Federal Trade Commission gets its proof in fairly quickly. Is 
that true? 
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Mr. Gwynne. That is correct. We have been making a great deal 
of improvement in that. I will be glad to send you up, Senator— 
I am glad you mentioned it. We have concentrated on trying to get 
our trials to go more quickly. I think that is the record, the time 
that we consumed in trying the Farm Journal case. I defy anybody 
to find a merger case that was tried in shorter time, and of the 18 
cases now being tried, 5 or 6 of those the Commission has already com- 
pleted its testimony. 

Senator Kerauver. Have most of the prolonged delays and the pro- 
longed hearings before the Federal Trade Commission been due to 
the slowness of the companies and defense counsel in getting in their 
information and in the presentation of their side of the case ¢ 

Mr. Gwynne. I don’t want to make any comment that might seem 
to be unfair to anyone, but I think the record will show that, that in 
merger cases, in some of the very important ones, the time consumed 
and the record made by the respondent considerably exceeds that of 
the attorneys for the Commission. 

Senator alive: In other words, if they wanted a more expedi- 
tious decision, it would have been possible for them to have gotten it 
if they had presented their evidence and their proceedings more 

uickly ? 
: Mr. Gwynne. Yes. My attention is called here to one case, Senator, 
which illustrates. Here is a case where the complaint was filed June 
16, 1952, and the case was closed the next January 9, and the respond- 
ent has only recently, shortly before Christmas, I think, finished his 
case. 

Senator Kreravver. I didn’t understand that. 

Mr. Gwynne. Let me give it to you again. The complaint was 
issued June 16—— 

Senator Keravuver. What case is this? 

Mr. Gwynne. Pillsbury. The complaint was issued June 16 of 
1952. The case in chief for the Commission was closed on January 
9, of 1953. 

Senator Kerauver. That is 7 months later. 

Mr. Gwynne. Yes. The case for the submission of all the testimony 
was concluded, I think, a little before Christmas of 1957. 

Senator Krrauver. After the Commission’s case was in, then, Pills- 
bury didn’t get its case closed until almost 5 years later? 

Mr. Bascock. That is what the figures show. 

Mr. Gwynne. I certainly agree that delay is a tremendous problem 
and anyone that wants to try his case promptly, we will certainly be 
glad to cooperate with him to the fullest extent. 

Mr. Cuumpnris. I am not being critical of the Federal Trade Com- 
mission, but the question was raised why this suggested amendment. 

Just as you say here, it started in 1952 and ended in 1957. Even 
though it took the Pillsbury people so long to get their case before 
the Commission, but still it was 5 years and 6 months before it was 
complete. 

r. Gwynne. I know, but wouldn’t it take him just as long to put 
in his case on a declaratory judgment ? 

Mr. Cuumpnis. Not in the district court. 

Mr. Drxon. Mr. Chumbris, you made a statement which I think 
needs to be examined about where this declaratory judgment could 
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go in the court. I asked to have brought to me the Federal rules of 
civil procedure, and under rule 57 that applies to declatory judgment, 
this statement does appear : 

The existence of another adequate remedy does not preclude a judgment for 
declaratory relief in cases where it is appropriate. The court may order—— 

Mr. Cuumpris. Right. 

Mr. Drxon. (continuing) : 
a speedy hearing for an action for a declaratory judgment and may advance it on 
the calendar. 

Mr. Cuumemnris. That is right. 

Mr. Drxon. There are some notes on that and I want to point out 
two of these to you. 

It says this: 

A declaratory judgment is appropriate when it will terminate the controversy 
giving rise to proceedings inasmuch as it often involves only an issue of law. 

On undisputed or relatively undisputed facts, it operated directly as a sum- 


mary proceeding justifying docketing the case for early hearing as on a motion 
as provided for in the California code. 


Then this other statement appears: 


The controversy must necessarily be of a justiciable nature, thus excluding an 
advisory decree upon a hypothetical state of facts. 

Mr. Cuumerts. That is right. 

Mr. Drxon. Judge Gwynne, can you think of a section 7 case that 
would be so simple that there would be no contest of facts, that it 
wouldn’t be necessary to have “a hearing of facts” upon it? 

Mr. Gwynne. Every case we have had has involved very compli- 
cated facts. 

Mr. Drxon. So it might be likely that the court would have to do 
that the same way; having so many facts to pass upon, they might 
put it on their regular docket, and it would be within their discretion 
as to where they put it. You would have to agree with that. 

Mr. Cuumeris. Yes, except that the statute says that it shall be 
speedily determined. It comes out of the ordinary with the regular 
civil action as of the trial in court. 

That is the point that I brought out earlier. It is a special remedy, 
and as a special remedy, the discretion of the court—of course, the 
court doesn’t have to. 

It is within the discretion of the court, and usually declaratory 
judgments are speeded in trial. 

Senator Kerauver. Of course, all cases before the Federal Trade 
Commission and the courts are supposed to be speedily determined, 
aren’t they, but you wouldn’t mind a provision in the Federal Trade 
Commission law to require that the Federal Trade Commission speed- 
ily determine all the cases before it, would you, Judge Gwynne? 

Mr. Gwynne. No, indeed. 

Senator Keravuver. Sir? 

Mr. Gwynne. We are doing everything we can to speed them up. 

That is the great thing we want to do. 

Senator Keravver. Do you think Congress might help in that mat- 
ter by appropriations? 

Mr. Gwynne. It would be very helpful. 

Senator Kerauver. Mr. Peck had one matter that I think we had 
better make clear. That is, that in the present section 7, the law is 
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violated only when both the acquiring and the acquired companies are 
in interstate commerce. 

Mr. Peck. That is my understanding, sir. 

Senator Keravver. That is the present law. The proposed amend- 
ment would make it applicable to situations where either the acquiring 
or the acquired companies engaged in interstate commerce. 

Mr. Peck. I thought, sir, because of the need for particular accu- 
racy, of course, in the record on that matter that it should be done 
carefully. 

Senator Kerauver. That would be of some substantial assistance to 
the Federal Trade Commission; would it not ? 

Mr. Gwynne. Yes, indeed, Senator. We have recommended that 
for some time. It makes a difference, particularly, we are trying now 
four dairy cases, and the charge there—I am not commenting on the 
truth of course—the charge there is that these companies have ac- 
quired many dairies that are not in interstate commerce, and we have, 
nevertheless, included them and have brought in a section 5 charge. 

Senator Keravver. Dr. Blair has suggested one subject that I think 
is proper to bring up at this point. On page 3 of S. 198—and the same 
language, I think, is in S. 722—it speaks of the notice required to be 
delivered to the Commission or Board and the Attorney General, sets 
forth the names and addresses, the nature of the business, products, 
or services sold or distributed, total assets, net sales, and trading 
areas of the acquiring corporation, the corporation in which stock or 
assets are acquired. Then the parties shall furnish within 30 days 
after request therefor, such additional relevant information within 
their knowledge or control as may be required within 90 days after 
delivery of notice of the proposed acquisition by the Commission or 
Board, and so forth. 

Then, I am cognizant also of the fact that the Commission is given 
certain powers by section 6 of the Federal Trade Commission Act, 
which may or may not relate to section 7. That is I do not know 
whether the powers given in section 6 of the Federal Trade Commis- 
sion Act can be used to secure information in section 7 cases. 

Mr. Kintner. Yes. 

Mr. Gwynne. At the present time? 

Senator Kerauver. At the present time. 

Mr. Gwynne. Yes. 

Mr. Kinrner. Oh, yes. 

Senator Krrauver. Then do you feel that you have full power to 
make such rules and regulations to require companies to submit the 
kind and extent of information you want in their prenotice of merger 
submissions ? 

Mr. Kintner. We have broad powers to investigate, but we don’t 
have authority under section 6 of the Federal Trade Commission to 
require the specific types of information including advance filing of 
notice. 

Senator Kerauver. I wasn’t talking about advance filing of notice. 
I was talking in connection with premerger notification. Do you 
have power now to set forth rules of procedure as to specific types of 
data oe information that must be supplied by the company at the 
time of—— 
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Mr. Kintner. We can make an investigation of a particular cor- 
poration and require the submission by that corporation of this cate- 
gory of information. ip 

e do that in connection with our investigations of current merger 
matters. , 

Senator Keravver. Mr. Kintner, I am probably not making myself 
clear. If either of these bills is passed, do you have the power and 
authority to supplement them by rules and regulations setting 
forth the type and the kind of information that you would want to 
have submitted ? 

Mr. Kintner. No, we don’t have that authority. That would have 
to be specifically granted by the Congress. 

Senator Kerauver. Do you think it should be granted? 

Mr. Kintner. Yes, sir, the Commission has supported this legisla- 
tion for that purpose. 

Senator Keravuver. I don’t see in either of these bills any such 
rulemaking authority as I am talking about. 

Mr. Kintner. The type of information which would be required, 
which the proposed bills would require the corporations file in con- 
nection with their notification would, I think, give the Commission 
the necessary information. 

Senator Keravuver. You think the language that I read would give 
the Commission the power to—— 

Mr. Kintner. I think so. Perhaps what the Senator has in mind 
is to give us additional authority to specify other types of informa- 
tion which must be filed. 

Is that the question that the Senator has in mind? 

Senator Krerauver. Of course, you are given the authority here to 
— for other additional information after they make their original 

ling. 

Mr. Kintner. Yes. 

Senator Kerauver. But in the first instance, so that you can get 
the full picture as quickly as possible, do you need the rulemaking 
authority to specify the types and the character of information that 
you would want them to supply ? 

Mr. Krntner. In my personal opinion, the proposed legislation is 
adequate in that respect. 

Senator Kerauver. What do you mean, that this language here— 
“such additional relevant information”—is broad enough to cover 
what you are talking about ? 

Mr. Kintner. I would think so. 

Senator Keravuver. But, of course, that would only come after the 
original notice. 

r. Kintner. That is correct. 

Senator Keravuver. You don’t think you need anything else in this 
connection ? 

Mr. Kintwer. I personally do not think so, Senator. 

Mr. Dixon. You do have the right now under section 6 upon proper 
proceeding against any corporation to call for any information that 
you consider relevant ? 

Mr. Kintner. That is what I had in mind in answering the question, 
the Senator’s line of questioning, as I did. We have this broad in- 
vestigatory authority, and we can use that to supplement this law if 
it is enacted. 
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Senator Keravuver. You give that matter some thought and con- 
sideration and see if you think it is sufficient. 

Any other questions? 

Mr. Peck. Mr. Chairman, along the line of the declaratory judg- 
ment amendment, in addition to the need for haste which Mr. Chum- 
bris mentioned, it seems to me that throughout these proposed amend- 
ments, I think each amendment includes it, that in the event that the 
Trade Commission or the appropriate Board should fail to extend 
the waiting period from its minimum to its maximum, or to request 
any supplementary information, or in the event that at the end of 
the maximum waiting period the Trade Commission or the appro- 
priate Board should fail to make any pronouncement of any kind, 
such a failure to act in any way would not preclude subsequent anti- 
trust action. 

In addition to the requirement of haste which undoubtedly does 
exist frequently, there is also the situation where two corporations 
which propose to merge would like to know whether they are right 
or wrong, and the delay caused by the statute would cast a good 
shadow of doubt on the situation. There is a controversy, there has 
been. Now they would like to know whether they can go ahead and 
it is going to wind up eventually in the courts. 

Therefore, why not let these corporations go directly to the courts 
if they have reason during the course of the waiting period to feel that 
perhaps there will be no action taken ? 

They are anxious to do something. Perhaps they don’t have to 
do it immediately, but something has to be done, and perhaps by 
taking it to the courts earlier rather than later, they can know where 
they stand and whether the ground on which they stand is firm. It 
is not merely an advisory opinion which they seek. It is a solution 
to the problem already raised as justification for continuing with the 
proposed merger. 

It seems to me that there is a great deal more to be said for the 
declaratory judgment amendment than merely to say that it is an 
effort to take the deliberation out of the administrative agency and 
put it into the courts, because in the background of all of it the courts 
are imminent. The corporations stand because of and in contem- 
plation of the law which is administered by the courts. Eventually 
they are going to come there. If it seems that they are going to get 
there anyway, let them go earlier before the 90-day maximum. I 
think that is in addition to the need for haste which Mr. Chumbris 
mentioned. 

Mr. Kintner. There is another well-recognized principle of the 
law, that the administrative remedy must be pursued to the end before 
a court will accept jurisdiction, and you won’t have a controversy 
here until the agency had denied the right during these 90 days to 
merge, and then at that point you would have controversy. 

I am assuming the passage of this legislation in speaking of this 
problem. 

Mr. Pecx. But wouldn’t the controversy exist as soon as there would 
seem to be an issue drawn between two sides? 

There is a request for information, information is given, appar- 
ently there is some question. 

Wouldn’t there be a controversy ? 
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Mr. Krntner. The controversy wouldn’t exist until the agency had 
made its decision, its turndown of the merger, and then at that point 
there would be a justiciable controversy, and it would be ripe for the 
court action. 

Also, with respect to this declaratory judgment procedure, I think 
historically it has been a panacea that has not been too useful in the 
Federal law. 

This I believe can be well-documented in the writings of various 
people and in the extent to which the declaratory judgment pro- 
cedures have been resorted to. 

In my judgment they have been rarely used. 

Senator Kerauver. Mr. Gwynne gave the history of one case, the 
Pillsbury case, as to the time taken by the Federal Trade Commis- 
sion and the time taken by the respondents. Will you submit for the 
information of the committee the record, say, in the last 3 or 4 years, 
or say, since 1950? Would that be too much trouble? 

Mr. Bascock. All of it? 

Senator Keravuver. Since the act was passed, the same informa- 
tion, how long the Commission has taken in presenting its case, and 
how long the respondents have taken on each merger case. 

Mr. Gwynne. Of course, some of them are not concluded, you 
understand. We are trying 18 cases now. You mean up to the 
present time ? 

Senator Kerauver. Up to the present time where the Federal 
Trade Commission has concluded its presentation, show the time it 
has taken. 

We thank you very much, gentlemen. As I said before, we will 
have other hearings on these bills, particularly on Senator 
O’Mahoney’s, at which time I know he will want to make an ex- 
tended statement and sum up, and it is quite likely that he may wish 
to ask you gentlemen some more questions. 

We appreciate your cooperation. We stand in recess until 10 
o’clock in the morning in this same room. 

(Whereupon, at 4:45 p. m., the subcommittee adjourned until 10 
a.m., April 2, 1958.) 
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LEGISLATION AFFECTING SECTIONS 7, 11, AND 15 OF 
THE CLAYTON ACT 


WEDNESDAY, APRIL 2, 1958 


Unitep States SENATE, 
SUBCOMMITTEE ON ANTITRUST AND Monopoty, 
OF THE COMMITTEE ON THE J UDICIARY, 
Washington, D.C. 

The subcommittee met, pursuant to recess, at 10:15 a. m., in room 
424, Senate Office Building, Senator Estes Kefauver presiding. 

Present: Senators Kefauver (chairman) and Dirksen. 

Also present: Paul Rand Dixon, counsel and staff director; Donald 
P. McHugh, counsel; Horace L. Flurry, assistant counsel; Philip 
Layton, assistant counsel; Dr. John M. Blair, chief economist; Peter 
N. Chumbris, minority counsel; Theodore T. Peck, counsel to Senator 
Dirksen; Carlile Bolton-Smith, counsel to Senator Wiley; Thomas B. 
Collins, staff member, Committee on the Judiciary; Ray Cole, 
attorney, and Peter Posmantur, attorney. 

Senator Kerauver. The committee will come to order. Our first 
witness this morning is Henry Bison, Jr., counsel of the National 
Association of Retail Grocers, with its office in Washington, D. C. 


STATEMENT OF HENRY BISON, JR., COUNSEL, NATIONAL 
ASSOCIATION OF RETAIL GROCERS 


Senator Kerauver. Mr. Bison, we are glad to have you back with 
us again. You are the counsel for the National Association of Retail 
Grocers. 

Mr. Bison. That is right, Mr. Chairman. It is a pleasure to be 
here again. 

Senator Keravuver. The legislative office of the National Association 
of Retail Grocers is here in Washington; is that correct? 

Mr. Bison. That is correct, sir. 

Senator Keravuver. Tell us again for the record how many members, 
and how wide and extensive is the membership of the National Asso- 
ciation of Retail Grocers. 

Mr. Bison. Senator, the National Association of Retail Grocers has 
approximately 50,000 members in the United States, representing com- 
munity retail food store operators in every State of the Union, includ- 
ing Hawaii, Alaska, and Puerto Rico also. We have affiliated with 
us approximately 47 States associations, and between 150 to 200 local 
associations, “NARGUS,” as it is familiarly termed is a federation of 
State and local associations. If a retailer joins either a local asso- 
ciation or a State association, he automatically becomes a member 
of the national association. 
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We represent community food retailers, meaning by that small-store 
operators, supermarket operators, oper ators that own one store and 
multiunit operators also. We do not represent the large national 
chains. That is a part of the industry that we do not represent. 

Senator Keravver. All right, Mr. Bison. You are here today to 
talk about some of the bills we have under consideration. You have 
a prepared statement which seems to be brief. You may present it in 
your own way. 

Mr. Bison. If it pleases the committee, I would like to read it. I 
appear here today in support of Senator Sparkm: un’s bill, S. 721, which 
amends the Clayton Act to give cease-and-desist orders by the Federal 
Trade Commission under that act the same sanction and degree of 
finality as its orders have under the Federal Trade Commission Act, 
as amended by the Wheeler-Lea Act of March 21, 1938. 

This will be a short statement because the need and the desirability 
for enactment of S. 721 is so apparent that it requires barely more 
than a description of what the law is at present to justify favorable 
action. 

As matters stand now, a cease-and-desist order by the Federal 
Trade Commission against price discrimination, exc ‘lus sive dealing 
and corporate merger acquisitions violating sectious 2, 3, and 7 of the 
Clayton Act carries with it no force of law commanding obedience 
upon which legal sanctions can be imposed in the event it is violated. 

Senator Krrauver. Isn’t 8 also to be included ? 

Mr. Bison. The reason I didn’t mention 8, Senator, is because 8, 
I understand, is enforceable by the Federal Reserve Board. I believe 
it has to do with interlocking directorships and banks. 

Mr. Dixon. It is enforce: able by the Department of Justice and 
the Federal Trade Commission against corporations. 

Mr. Bison. Then section 8 should be included also. That is an 
error on my part. Actually, a person must be found to have violated 
the act three times before any penalty can attach. Three proven vio- 
lations of the same general character are necessary before a violator 

can be penalized. The first proven violation is necessary to obtain 
the Commission’s order. The second proven violation is necessary 
to obtain the Commission’s order. The second proven violation is 
necessary to secure a court decree commanding obedience, and the 
third is required to bring contempt proceedings, at which for the 
first time the violator may suffer a penalty for his actions. 

Therefore, under the Clayton Act at present a person can engage 
in the same injurious discriminatory pricing practice prohibited by 
the law not once but three times before he need fear being penalized. 
No civil penalty is provided under the act at present. It takes a 
court order directing his obedience to compel him to obey the law. 
Even then he can violate it once more before any penalty can attach 
because of his conduct. 

Strange as it may seem this is the state of enforcement procedure 
under the Clayton Act. The Supreme Court has held that even where 
a firm, against which its order has been issued, petitions the court of 
appeals for a review of the order, and the court affirms it, still the 
court cannot grant enforcement of the order since failure to obey it 
is a prerequisite to the Court’s granting of enforcement. 

Such is the holding of the Supreme Court in Federal Trade Com- 
mission Vv. Ruberoid Co. (343 U.S. 470 (1952) ). 
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In this case the Supreme Court rejected the argument of the Com- 
mission that failure to obey a cease-and-desist order under the Clay- 
ton Act is merely “a congressional directive to the Commission as 
to the circumstances under which it may go into court to seek 
enforcement.” 

The Court held that proof of failure to obey the order is absolutely 
essential before the Court can grant enforcement of it, saying, and 


I quote now from the opinion of the Supreme Court in the Ruberoid 
case : 


We cannot subscribe to this argument, which disregards the unequivocal 
language of the statute and its consistent interpretation over the 38-year period 
of its existence. Congress, in 1938, amended similar language in the Federal 
Trade Commission Act, so that the reviewing court is now plainly required, 
upon aflirmance to enforce an order based upon violation of the act. The 
Commission has repeatedly sought similar amendment of the Clayton Act 
provisions involved in this case. We will not now achieve the same result 
by reinterpretation in the face of Congress’ failure to pass the bills thus brought 
before it. Effective enforcement of the Clayton Act by the Commission may 
be handicapped by the present provisions, but that is a question of policy for 
Congress. 

The Supreme Court thus lays the responsibility for this situation 
at the door of Congress. Numerous bills to correct this situation 
have been introduced in Congress at least as far back as 1938, and no 
action has been taken during this 20-year period. 

That such a condition should be permitted to continue with respect 
to a major antitrust statute in a Nation that prides itself on its free 
competitive enterprise system and presumably believes in and sup- 
ports a national policy aimed at preventing practices promotive of 
monopoly, is shocking to say the least. 

Because of the capacity in which I appear here today, I should 
like to point out that discriminatory practices are rampant in the 
food distribution industry. In an editorial in the Nargus Bulletin, 
under the title “Let’s End This ‘Cloak and Dagger’ Retailing,” the 
president of the National Association of Retail Grocers, Mr. W. H. 
Craw ford, said this: 


Without intent to sound stiff-necked or censorious, I feel compelled to say 
that the conscience of all businessmen is involved in the present appalling 
situation in the food industry, known euphemistically as “wheeling and dealing.” 

All of us are aware that the ethical standard in food distribution has declined 
in recent years, but I doubt that there is full realization of the extent to which 
unscrupulous practices are being used to beat competition. 

With every minute that passes, we come closer to the day when evil practices 
will overcome the standards of honest dealing. The old-fashioned virtue of 
honesty and fair play is threatened in the industry as discriminatory practices 
are taken for granted and accepted as the normal way of doing business. 


In its eighth annual report, the Senate Small Business Committee 
described the demoralization taking place in the industry in these 
words: 


Probably nowhere is the double standard of personal and executive morality 
more in evidence than in the food and grocery field—to the smaller elements 
within it, a horror chamber of corrupt competitive practices. Among the unfair, 
deceptive, and illegal devices employed in this area to crush competition, Com- 
missioner Sigurd Anderson of the Federal Trade Commission itemized the fol- 
lowing common procedures: Price discriminations, discriminatory allowances, 
under-the-table deals, illegal cooperative advertising, brokerage fee splitting, 
and predatory price cutting. 
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Gentlemen, it is a matter of fact beyond any doubt that repeated 
violations of the Clayton Act are taking place in food distribution to 
such a degree that there has arisen strong tendencies toward monopoly 
at the retail level. The trend toward concentration of sales, especially 
in highly populated urban areas, is causing serious concern in the 
industry. 

The retail-food store has been the symbol of independent enter- 
prise in America. It has represented an important area of the econ- 
omy where historically small and medium size business could find 
adequate opportunity to grow and prosper. 

One does not have to * an alarmist to look at what is taking place 
in the industry today to fear the danger of monopolistic control. The 
primary concern is over what the future holds. In this age of big- 
ness in industry, Government, and labor, will retail food distribution 
continue to offer a place in the economy where those seeking to assert 
their self-reliance and individual initiative by building their own 
business be able to find a reasonable chance of success? The answer 
will, of course, depend in great measure on the steps taken to preserve 
freedom of opportunity in : the industry. 

One of the steps required is the strengthening of the Clayton Act 
to provide for more expeditious enforcement of cease-and-desist orders 
issued thereunder, as Senator Sparkman’s bill, S. 721, provides. 

The need for this legislation is clear and should not be a matter of 
serious dispute. The Clayton Act is one of our major antitrust laws. 
The present archaic procedure for its enforcement by the Federal 
Trade Commission is a disgrace. 

If we really believe in the objective of the act to preserve, protect, 
and promote competition in open markets, and regard this law as a 
primary and necessary feature of our antitrust policy, the time has 
come to provide for an enforcement procedure under it that is worthy 
of the name. Of all the great needs to strengthen our antitrust laws, 
this cries out the loudest for attention. 

Senator Kerauver. Thank you very much, Mr. Bison, for a very 
forthright statement. 

I take it that, as counsel for the National Association of Retail 
Grocers, you have information about a lot of alleged infractions of the 
law, that you receive many complaints from your members about dis- 
criminations or possible violations; is that correct ? 

Mr. Bison. oon. we are now receiving more complaints about 
violations of the Clayton Act particularly, and in the last year or so, 
than we have ever received before. Hardly a week goes by that we 
do not receive in the office some complaint “from a food retailer and 
sometimes even a food manufacturer, pointing out practices going on 
in the industry which are injuring competition and tending to create 
a monopoly. It is a very serious matter, Senator, and it is growing 
worse day = day. 

Senator Kerauver. Many of your members are small- or medium- 
size merchants or dealers, or manufacturers; is that correct ? 

Mr. Bison. All our members, Senator, are small- or medium-size 
food retailers. The association has no membership of manufacturers 
or brokers or wholesalers. The entire membership of the association 
is made up of small- and medium-size food retailers, what we like to 
call community food retailers. 
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Senator Kerauver. I suppose about all you can do as counsel for 
the association is to attempt to advise them that there is a Federal 
Trade Commission and that is where they might be able to get some 
relief if they can get. Then they are more or less on their own; is 
that correct ? 

Mr. Bison. Well, that is pretty much the story, Senator. Very fre- 
quently I find that the practice which is complained of, which is injur- 
ing competition, is not prohibited by the law today. We find the law 
to be very weak today, to meet the alarming situation developing in 
this industry. 

I have reference, for instance, to predatory price cutting, geograph- 
ical price discriminations, where a large interstate operator will pick 
out a particular trade area and cut prices way below costs, even ware- 
house costs, to drive out competitors, to injure competitors. 

Mr. Dixon. You would not infer that that doesn’t violate the law; 
would you ? 

Mr. Bison. No; but the law requires, as I understand it, proof that 
the purpose is to destroy or injure competition. 

Mr. Drxon. That is under the Sherman Act. There is still part of 
the Clayton Act that that would violate if they could not interject the 
good faith defense; is there not ? 

Mr. Bison. That is true, under section 2 (a) of the Clayton Act as 
amended, 

Mr. Drxon. It would also violate, would it not, the Federal Trade 
Commission Act, section 5 ? 

Mr. Bison. That is right. It would violate section 5. It would 
violate section 3. But, of course, the Supreme Court ruled that 
section 3 can only be enforced now through a criminal proceeding. I 
was pointing out that the practices taking place in the nature of 
geographical price discriminations do not always meet the rigorous 
standards of the law, because the Federal Trade Commission has 
interpreted section 2 (a) with respect to geographical price discrimi- 
nation cases to require a standard of proof that the injury is general. 
That is, that there is a substantial injury to competition in general. 

The Commission has interpreted cases of that nature in a way that 
reads out of the section, in my judgment, the secondary injury stand- 
ard under section 2 (a), that is, to injure or destroy competition. 

Mr. Dixon. What you are saying, Mr. Bison, if 1 understand you, is 
that the Federal Trade Commission has not pursued the course of 
holding that in predatory pricing practice that if only a single person 
or corporation was ainiel that it would not perhaps violate the law. 

I know of no opinion that states that by the Commission, but I do 
agree with you that, according to my own personal knowledge, that the 
Commission has always had more proof than a single violation in the 
type case that would involve predatory pricing. 

Mr. Bison. Well, Mr. Dixon, it seems to me that under the inter- 
pretation given to that section now in geographical price discrimina- 
tion cases, the Commission is taking the view that a single competitor 
can be destroyed. That might prove the general injury, if the com- 
petitor was very, very large. 

Mr. Drxon. If there was only one competitor in the area, that 
would be the competition. 

Mr. Bison. Yes. 
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Mr. Drxon. So the term is flexible. 

Mr. Bison. It is very flexible. 

Senator Krravuver. I think Mr. Bison’s statement is based upon 
substantial and wide experience in an industry that is very much 
affected. There is a bad situation in the food industry among retailers 
as he has described, and present laws are not very effective or not 
effective in all cases to take care of it. 

The point I was trying to get at by showing the number of viola- 
tions and smallness of those affected is that about all you can advise 
them to do is to send their information to the Federal Trade Commis- 
sion; is that correct ? 

Mr. Bison. That is correct. 

Senator Krerauver. From that point on, they are on their own in 
presenting their case. You don’t attempt to handle their cases for 
them. 

Mr. Bison. What we do, Senator, is to prepare the application for 
complaint. Very often we will get a complaint in very short or sketchy 
form. We then have to write back and acquire more information. 
We have learned from experience, and I think this is properly so, that 
if we go down to the Commission with something which doesn’t seem 
to indicate a prima facie violation of law they give it very little atten- 
tion, if any at all. So we have to do quite a little preparation in the 
office to prepare the case so that when we do send a case to the Federal 
Trade Commission, they will see that it is one that merits their atten- 
tion. Sometimes this requires quite a bit of work, because the food 
retailers in the field do not have the investigative powers and ability 
to ferret out the evidence you need in order to establish a case that 
the Commission would consider to be one which merits their attention. 

I am not in any way criticizing the Commission for that at all. 
I just want to state the fact that we have to do more than just resub- 
mit a letter that we may receive from a complaining retailer. 

Senator Kreravuver. Then when an alleged violation happens, a com- 
plaint has to be issued, and then it has to be followed up with 
the witnesses coming here on an investigation made by the Federal 
Trade Commission. Thereafter, assuming a cease and desist order is 
issued, still in order to protect themselves from violation that is not 
the end of it. They have to furnish information that there is a second 
violation, in which case they go to the Federal Trade Commission, 
and it goes to the court of appeals, and someone has to speak about 
that. 

The matter is presented in the court of appeals and then there is a 
further burden on the person subjected to violation to furnish further 
information upon which a contempt of court proceeding can be 
secured. 

Mr. Bison. That is correct, Senator. In other words you have to 
have three investigations. 

Senator Keravuver. So by the time he goes through proving the facts 
in connection with three violations, it 1s a pretty hard and tedious 

rocess. 

Mr. Bison. It is, Senator. It is a time-consuming process for both 
the Commission and for the people who are interested in the appli- 

cation of the law. It is one that would seem to us to warrant the 
attention of Congress this year. At least for 20 years the Commis- 
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sion and the people who supported the Clayton Act, have been plead- 
ing with Congress to change the enforcement procedure of that act, 
so that when the Commission issues a cease and desist order and it is 
not appealed, it will become final, and the Commission would not 
have to go to the court of appeals in order to get a court order com- 
manding obedience. I don’t know of any antitrust law that has an 
enforcement procedure of a similar nature as the one in the Clayton 
Act. You can almost say that the wonder is that we have as much 
enforcement of the Clayton Act as is apparent, in view of the enforce- 
ment procedure that exists. I think if the Congress this year would 
do this much in the way of strengthening the antitrust laws, pass this 
bill or one similar to it, to ania that cease and desist orders by the 
Clayton Act after the appeal time has expired and become final, and 
that violations of such order will be subject to penalty, it would result 
in giving more teeth to the Clayton Act and would result also in more 
enforcement. 

I might add voluntary enforcement, too, because after all voluntary 
enforcement of a law, and especially an antitrust law is a very, very 
important thing. 

You can’t get voluntary enforcement if you have a law that is so 
weak people feel that it really has no teeth in it. 

Senator Krerauver. People feel, and rightly, that after the order 
becomes final they can still violate it and nothing drastic is going to 
happen to them, and they can violate it again and nothing would 
happen to them, until they get to the third stage. In other words, 
they have three bites at the cherry. 

Mr. Bison. Yes, and the Commission has to conduct three investi- 
gations before a penalty can be assessed. There have to be three 
proven violations. That is a matter where the Commission has to 
devote the energies it has, the people it has, to these things, in enfore- 
ing an order they already have. 

I could just say this, that to us there should be no serious dispute 
about the need for this proposal in strengthening the Clayton Act 
enforcement procedures, 

Senator Kerauver. Are there any questions, Seantor Dirksen? 

Senator Dirksen. I have no questions at this time. 

Senator Kerauver. Mr. Dixon. 

Mr. Dixon. Mr. Bison, have you any up-to-date information as to 
the number of your members who are voluntarily or involuntarily 
being driven into bankruptcy ? 

Mr. Bison. We have no up-to-date information of that nature, Mr. 
Dixon. I can only say this, that the evidence we get, while it is frag- 
mentary, indicates a very serious situation. 

I would like to say this in connection with your question, that I 
think there is a great and urgent need for the Federal Trade Com- 
mission to conduct a fact finding investigation of violations of the law 
taking place in the food industry. 

I think it is necessary because only the Commission can show, by 
way of an investigation, what is taking place in the industry. This 
is a tremendously large industry. For instance, food store sales in 1 
year amount to 45 billions of dollars. I am just talking about food 
stores. I am not including milk stores and candy stores. I am talk- 
ing just about food stores. You have something over a quarter of a 
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million food retailers in the United States. I can assure you that for 
any private party to conduct an investigation of such immensity, in 
an industry so large is just impossible. I would urge the Congress, 
the Senate and this committee, to support at the proper time an in- 
vestigation, a factfinding investigation to determine what is taking 
place in this food industry with respect to trends toward monopoly, 
tendencies toward monopoly, violations of the antitrust laws and so 
on. We ought to know the facts. I can’t see why anybody would be 
opposed to knowing what the facts are. The investigation we have 
in mind is simply and completely a factfinding investigation. 

Mr. Drxon. Are you receiving any reports of any of your members 
being merged into any of the larger chains? 

Mr. Bison. Well, Mr. Dixon, the National Association of Retail 
Grocers is in the process right now of conducting a study of the 
merger movement in the retail food distribution industry beginning 
in 1955 I hope will be published some time in June of this year. We 
have found, and I might say the study has not been completed, and 
we are still in the process of obtaining information, that over 2,000 
food stores have been acquired through merger acquisitions since 
1955, and that the sales volume of those food stores acquired is over 
$2 billion. 

In aggregate that is the size of Safeway Stores, so you can say, on 
the basis of the preliminary information we have obtained, that the 
merger acquisitions in this field amount now to the size, both in num- 
ber of stores and sales volume, to the second largest retail food dis- 
tributor in the United States. 

Mr. Drxon. You didn’t say anything about the merger notification 
bills, which are 198 and 722. But in view of the fact that some 2,000 
of your members have been merged, I believe you said, you would 
not be in opposition to the purpose of those two bills, would you? 

Mr. Bison. No, we would not oppose the purpose of those two bills 
at all. The reasons that I have not mentioned the merger bills in my 
statement are two in number. The first is it seems to us that improv- 
ing enforcement of the Clayton Act is what we would hope to be a 
noncontroversial piece of legislation in the antitrust field, and we 
would like to see Congress pass this bill. 

It would seem to us that it would have an excellent chance of pas- 
sage if it were given the attention that it requires. The second reason 
is that the Commission has been unable to file a single complaint 
under section 7 of the Clayton Act in challenging the legality of a 
merger in the retail food field. 

Again, I am not saying that to criticize the Commission so much 
as I am stating a fact. It is a little difficult for us to come before this 
committee representing retail food dealers and plead for preliminary 
injunction authority for premerger notification, when in our field, in 
re face of all these mergers, the Commission hasn’t issued a com- 

aint. 

. Perhaps the need is that the section 7 be strengthened with respect 
to the mergers that it declares to be illegal. I do not know, but we 
are all beginning to wonder, with all the mergers taking place in this 
field, whether this section 7 doesn’t allow creeping monopoly. 

Mr. Drxon. S. 721 would not only finalize cease-and-desist orders 
that were issued by the Federal Trade Commission, but it would 
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finalize the orders issued by all the other agencies and boards that are 
mentioned in sections 7 and 11 of the Clayton Act. Would you urge 
the passage of this bill if the only board or agency that desired it was 
the Federal Trade Commission ? 

Mr. Bison. Very definitely yes. It is my understanding that the 
main emphasis for strengthening the enforcement procedures under 
the Clayton Act is coming from the Federal Trade Commission and 
those people who would be injured by the Clayton Act with respect 
to the provision of that Act which the Trade Commission enforces. 

So actually my appearance here today is related to strengthening 
the procedure that the Federal Trade Commission uses. We have no 
position with respect to the other boards and independent agencies of 
the Government. We have very little to do with those boards. So 
if the bill were amended to include only the Federal Trade Commis- 
sion, it would be one that we would be very happy to see passed. 

Mr. Drxon. That is all I have, Mr. Chairman. 

Senator Kerauver. Mr. McHugh? 

Mr. McHueun. Mr. Bison, I assume that in connection with this 
growing concentration that is taking place in the retail distribution 
field, that as to these 2,000 mergers that you have spoken of, most of 
those are establishments which are doing purely local, intrastate 
business ? 

Mr. Bison. Most of them are, Mr. McHugh. Really, I want to 
correct one statement. There weren’t 2,000 mergers. There were 
2,000 stores acquired. Actually, the number of merger acquisitions, 
I think, number between 125 and 150. One acquisition can involve 
several stores. But I would say this: Most of the food stores acquired 
have been local multiunit operations. By that I mean a store opera- 
tor has 3, 4, or 5 stores, and maybe more, and many times there are 
more. Ina great many of these cases, this business acquired is a very 
progressive business, it is a profit-making business. Sometimes it 
1s a competitive leader in its trade area. It is not a business that is 
losing money. Very often it is the strongest competitive factor in 
this local trade area. 

Mr. McHveu. Mr. Bison, you spoke without being critical of the 
failure of the Federal Trade Commission to proceed against any of 
these acquisitions or mergers. Do you think that one of the reasons 
the Commission has not been able to enforce a law in these cases is 
because of the failure of section 7 to extend its coverage substantively 
to mergers or acquisitions where either the acquiring or the acquired 
company is engaged in commerce ? 

r. Bison. No, I dont’ believe so, Mr. McHugh, because in cases 
we are concerned about, the acquiring company is in interstate com- 
merce. 

Senator Keravuver. As the law stands now, both must be. 

Mr. Bison. I don’t know whether that is so or not, Senator. It 
may be so. I think there is a dispute about it. If it is so, if it is so 
that both the acquiring corporation and the acquired corporation have 
to be in interstate commerce, then we have a serious problem under 
section 7. 

I don’t understand it to be that, but it may be that way. 

Mr. Drxon. It is that, I will assure you, and the first 4 or 5 sen- 
tences of section 7 definitely make that so. 








$4 LEGISLATION AFFECTING THE CLAYTON ACT 


No corporation engaged in commerce shall acquire directly or indirectly the 
whole or any part of the stock or other share capital, and no corporation subject 
to the jurisdiction of the Federal Trade Commission shall acquire the whole 
or any part of the assets of another corporation engaged also in commerce. 

So the requirement is very definitely, today; that they both must 
be in commerce for the section 7 to apply. 

Mr. Bison. Well, if that is-so, Mr. Dixon, and I don’t have any 
reason to dispute you, in view of the fact that you have read the 
statute, I would think that there is a serious deficiency there, because 
obviously, if that is so, then small community businesses, medium size 
community businesses, businesses operating in one State, can be 
gobbled up by interstate operators and with immunity under the Clay- 
ton Act. 

Mr. Dixon, There is some dispute as to the difference between “in 
commerce.” The “in commerce” test is quite different from “affecting 
commerce,” as you recognize. 

Senator Keravuver. Anything else, Mr. McHugh? 

Mr. McHveu. As you may know, Mr. Bison, two of the bills that 
this subcommittee is considering, S. 198 and S. 722, are designed to 
plug that loophole in the law by amending substantively the pro- 
visions of section 7 so as to extend its coverage to mergers or acqui- 
sitions where either the acquired or acquiring corporation is in com- 
merce. 

Do I understand, then, that your association would support such 
an amendment ? 

Mr. Bison. Yes, we would, definitely. As I say, otherwise, the re- 
tail food business can be monopolized on the basis of acquiring local 
intrastate operators. 

Senator Krrauver. Mr. Chumbris? 

Mr. Cuumpris. No tions, Mr. Chairman. 

Senator Keravuver. ‘Mr. Peck ? 

Mr. Pecx. I have no questions. 

Senator Keravuver. Mr. Collins? 

Mr. Coins. No questions, Mr. Chairman. 

Senator Kerauver. Do you have any questions, Senator Dirksen ? 

Senator Dirksen. No, Mr. Chairman. 

Senator Kerauver. Thank you very much, Mr. Bison. We ap- 
preciate your appearance and your statement here. 

Our next witness is Mr. James Cassedy. We are glad to see you 
here. 

STATEMENT OF JAMES W. CASSEDY, ATTORNEY, 


WASHINGTON, D. C. 


Senator Kerauver. Mr. Cassedy has had a long experience in the 
antitrust field and the Federal Trade Commission, and is an attorney 
in Washington who does represent some associations. 

I understand you are appearing here personally, Mr. Cassedy, in 
your private capacity as attorney at law and at the request of the 
committee. 

Mr. Cassepy. Yes. 

Senator Kerauver. We feel that Mr. Cassedy is an exceptionally 
well-qualified person to give an opinion on the bills that we have had 
under consideration. 
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Mr. Cassedy from time to time advised with the members of this 
committee and with others in the Senate who are interested in anti- 
trust problems. 

We do appreciate your interest and your willingness to express your 
point of view from time to time. 

Mr. Cassedy, will you proceed ? 

Mr. Cassepy. Mr. Chairman, I appreciate the invitation to appear 
and testify, particularly with respect to S. 721, the bill which would 
make final Clayton Act orders issued by the Federal Trade Commis- 
sion. I am appearing here, as you have stated, in my capacity as an 
attorney, engaged in the shetil rackibs of law. I have been practic- 
ing here in Washington for the past 514 years. Prior to that time I 
was employed by the Federal Trade Commission, first as a trial attor- 
ney and then for a period of about 6 years as Assistant General Coun- 
sel in charge of the Appellate Division. That is, the division that 
handles the cases of the Commission when they are appealed to the 
courts of appeals. 

Senator Keravver. Say that again. You were for how long head 
of the Appellate Division ? 

Mr. Cassepy. About 6 years, from 1946 to 1952. Part of that time, 
Mr. Walter Wooden, who died, I believe, in 1949, was my superior, and 
I worked with him. But as an Assistant General Counsel of the Fed- 
eral Trade Commission, I had the responsibility of the work of the 
Commission before the United States Courts of Appeals, and in some 
instances, when the Solicitor General requested it, before the Supreme 
Court of the United States. I handled a number of cases, preparing 
the briefs and making arguments, in both Clayton Act and Federal 
Trade Act cases. 

The proposal of S. 721 to make the Clayton Act orders of the Fed- 
eral Trade Commission fina] in the same manner as the Federal Trade 
Commission Act provides, is something that has been needed for many 
years. When the Federal Trade Commission Act and the Clayton 
Acts were enacted in 1914, they did not provide for final decisions, 
that is, final orders. 

Both acts were similar to the present Clayton Act. It was later on, 
I believe in 1938, when the Wheeler-Lea amendment was passed, that 
orders under the Federal Trade Commission Act were made final, if 
an appeal was not taken within 60 days. 

They also become final where respondents appealed from such orders 
to the United States courts of appeals and to the Supreme Court, and 
such orders were affirmed and upheld. 

Senator Krerauver. And there they became final automatically in 
accordance with the rules of the court. 

Mr. Cassepy. That is correct. The statute itself, of course, amend- 
ing the Federal Trade Commission Act so provided. The proposal 
in this bill, S. 721, as I understand it, is identical or practically identi- 
cal with the Federal Trade Commission Act provisions with respect 
to finality of orders issued under the Clayton Act. 

Senator Kerauver. The order becomes final after 60 days unless 
appealed from. 

fr. Cassepy. That is correct. The Federal Trade Commission 
Act, as amended by the Wheeler-Lea Act, provides for a penalty 
which may be collected by civil penalty suit in the United States dis- 
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trict court of not more than $5,000 for each violation, which shall 
accrue to the United States, and may be recovered in a civil action 
brought by the United States. 

Under that act, where an order of the Federal Trade Commission 
has been issued and has become final, and the Commission investigates 
to find whether it is being violated, the method or procedure of the 
Commission has been to consider the evidence developed on such in- 
vestigation to determine whether or not it believes a violation has 
occurred, and if it so determines, it then certifies those facts over to 
the Attorney General, and the Attorney General then, in his discre- 
tion, directs the United States attorney to file a civil action in the 
United States district court for such penalties. 

The Federal Trade Commission and the Department of Justice 
maintain a liaison, and I am sure that there is full cooperation in the 
enforcement through that procedure. There are no penalties enforced 
by the Federal Trade Commission in itself. The Federal Trade Com- 
mission orders can only be enforced by the courts. 

Where a case has been appealed to the United States court of appeals 
under the Federal Trade Eanmaioe Act, and the court of appeals 
issues its decree commanding obedience to the Federal Trade Commis- 
sion order, if, thereafter, the decree is violated, such person or firm 
violating the decree would be subject, in addition to the civil penalty 
action, to an action for contempt of that court, and the penalty im- 
posed would be whatever that court thought should be in the circum- 
stances of the particular case. 

S. 721 would incorporate those same provisions with respect to 
finality of an FTC am so that orders under the Clayton Act would 
be enforced in the same manner as orders under the Federal Trade 
Commission Act. 

I think that is very meritorious legislation. I think it will aid 
substantially in enforcing the antitrust laws. I would like to men- 
tion this, that so far as I know the Department of Justice, Antitrust 
Division, does not enforce the Robinson-Patman Act provisions of the 
Clayton Act, except where they may be incidental to an action under 
the Sherman law. 

The burden of enforcing the Robinson-Patman provisions of the 
Clayton Act is on the Commission, and unless means are provided for 
effective enforcement of the price discrimination provisions of the 
Robinson-Patman Act, we are not going to have adequate enforce- 
ment of the antitrust laws, because it is price discrimination that 
leads principally to monopoly. I think that is a place where legis- 
lation is badly needed. 

Senator Kerauver. Could that be accomplished under S. 721? 

Mr. Cassepy. Yes, sir; I am sure it could be. It would eliminate 
the additional requirement of proof of violation in order to get the 
court of appeals decree, and it would eliminate the necessity of any 
action in the court of appeals where the order became final when no 
appeal was taken. 

I think that in both instances the legislation would make much more 
effective the enforcement of the Robinson-Patman provisions of the 
Clayton Act. 

I would like to mention two cases that I participated in and han- 
dled while at the Federal Trade Commission. One was against the 
Ruberoid Co., and I have the briefs that were filed in the United 
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States Court of Appeals for the Second Circuit, and in the Supreme 
Court. I would be glad to leave these with the committee if they are 
desired. 

Senator Knrauver. Mr. Cassedy, we would be glad to file them as 
exhibits for the study of the committee and the staff. We will not 
have them printed as part of the record. 

Mr. Cassepy. I do not think it is necessary to print them. I would 
like to refer, though, to that case. In that case, the Federal Trade 
Commission sented a cease and desist order against the Ruberoid 
Co., which was charged with violation of section 2 (a) of the Robin- 
son-Patman amendment to the Clayton Act. That is the statute that 
prohibits price discrimination. 

After the order was entered, an appeal was taken by the Ruberoid 
Co. to the second circuit in New York. The court affirmed the legal 
validity, or legality, of the order. The Commission, through my 
efforts, undertook to get the court to enter a decree commanding 
obedience to the Commission’s order. The court declined to command 
obedience to that order unless and until we had proof that the order 
was being violated. 

Prior to that case there had been a number of cases handled by the 
Commission, where orders appealed from were by the courts of ap- 
peals not only affirmed but obedience was commanded by decree of 
the court of appeals, although there was nothing more than just the 
fact of the appeal being taken by the respondent. 

It was considered in those cases that the fact of the appeal was 
sufficient to show that the respondent didn’t intend to obey the order 
and on that basis the court would command obedience to it. 

In this case, however, that the second circuit held—and it was a 
2-to-1 decision, with 1 judge dissenting—that the Commission could 
not secure the decree of compliance with the order until proof had 
been made to the satisfaction of the court of appeals that the order 
was being violated. 

We appealed to the Supreme Court. I briefed and argued the case 
before the Supreme Court, and the Supreme Court upheld the deci- 
sion of the second circuit. That is now the law; that the Commission 
must prove a violation of a cease-and-desist order under the Clayton 
Act before it can get a decree commanding obedience to it. There are 
no provisions in the Clayton Act making an order final and subject 
to a civil-penalty suit. 

The other case that I would like to mention was one against Stand- 
ard Brands, Inc. In that case, the Commission had issued a cease- 
and-desist order, charging price discrimination in violation of the 
same provision ; that is, section 2 (a) of the Robinson-Patman amend- 
ment of the Clayton Act. Thereafter, the Commission found evi- 
dence, by investigation, that the order was being violated. At that 
time we had two types of procedure to determine whether or not 
the order could be enforced. 

In one, we would simply get statements in affidavit form, and 
attach them to an application to the court of appeals, asking the 
court of appeals for affirmance of the order and a decree commanding 
obedience to the order. 

There were two lines of decision. In one the court of appeals 
would act upon the legal validity of the order, and either affirm it 
or send it back if it found something defective about it. But where 
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the order was affirmed as to legal validity, in some instances the court 
would send the case back to the Commission for the Commission to 
act as a special master, as in ordinary equity proceedings, to hear 
evidence and report back to the court as to the violation that was 
being considered. In that instance, the court would consider that 
evidence and, if it was convinced that the order was being violated, 
it would then issue a decree commanding obedience to the order. 

In the Standard Brands case, we undertook to shorten that pro- 
cedure by taking the evidence, first, showing the violation, and send- 
ing that evidence along with our application and along with the 
record of the case prior to the cease-and-desist order, and asked the 
court of appeals, on the basis of the record, to affirm the legal validity 
of the order and issue a decree commanding obedience to it. 

The court of appeals did affirm the legal validity of the order, but 
it would not command obedience to the order without having further 
proof, or without having some convincing proof to the court, not to 
the Commission. 

The court had to be convinced of the violation that was occurring. 
In that case, the court did command obedience to the Commission’s 
order on the basis of the evidence submitted. There, the Commission 
had one proceeding to get a cease-and-desist order. It had a second 
proceeding to develop evidence of the violation of the order. 

It had a third proceeding to get the court of appeals to reach its 
decision of aflirmance and enforcement, and it would have still a 
fourth step in a contempt proceeding before the court to prove that 
the decree of the court was being violated for the court to put a 
penalty on the company. That, to me, is absurd. I think that any 
enforcement of the law would certainly be better if all of that cum- 
bersome procedure could be eliminated. I think that this type of 
legislation will correct those loopholes, defects, or whatever we may 
call them. I think this type of legislation should certainly be 
enacted. 

Senator Kerauver. Mr. Cassedy, have you examined in detail 
S. 721% 

Mr. Cassepy. I have just read it over. I haven’t compared it with 
the Federal Trade Commission Act provisions. I am under the im- 
pression, however, that it is identical with the provisions of the 
Federal Trade Commission Act. 

Senator Kerauver. We would appreciate it greatly if you would 
study S. 721 closely, in the light of your experience, and compare it 
with the Federal Trade Commission Act. Give us any suggestions, 
comments, or recommendations as to language improvement. 

Mr. Cassepy. May I ask Mr. Dixon if a comparison has been 
made ? 

Do you have a comparison ? 

Mr. Drxon. It is very similar to it, Mr. Cassedy. In that respect, 
I think, the Federal Trade Commission Act, subsection (g) of section 
5 of the Federal Trade Commission Act, among other things, 
provides— 
an order of the Commission to cease and desist shall become final (1) upon 


the expiration of the time allowed for filing a petition for review, if no such 
petition has been duly filed within such time. 


Of course, that refers back to the time allowed for filing, which is 
60 days. 
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So this bill, S. 721, as I would understand it, attempts to incorporate 
into the Clayton Act that provision that was eventually added to the 
Federal Trade Commission Act by the Wheeler-Lea amendment in 
1938. 

Senator Kerauver. You mentioned the fact that, as matters now 
stand in the circuit court of appeals, if the respondent has taken an 
appeal to the circuit court of appeals, and there is an affirmance of 
the Federal Trade Commission order, at the present time, in order to 
secure enforcement, it must by by contempt proceeding upon another 
showing of the Federal Trade Commission that there has been a 

violation of the order. Is that correct? 

Mr. Cassepy. Yes, sir, and that is the only way that the Federal 
Trade Commission can enforce the Clayton Act. 

Senator Krrauver. That is the only way the Commission can en- 
force it. What would S. 721 provide in that case? 

Mr. Cassrpy. S. 721 would provide, as I understand it, that, in the 
event no appeal were taken, then the order would become final within 
60 days, and thereafter, if it were violated, it would be subject to the 
penalty provision of $5,000 per violation, or up to that amount. 

Mr. Drxon. Which procedures, as you recall, would be upon appli- 
cation to the Attorney General and pursued in the district courts. 

Mr. Cassepy. That is right; the same as orders under the Federal 
Trade Commission Act may be enforced now, by such penalty actions. 
In addition, where an appeal is taken under this bill, S. 721, the court 
of appeals could act upon the case and determine the validity of the 
Commission’s order, and, at the same time, command obedience to it 
without having proof of violation of the Commission’s order. 

In other words, the proof of the violation of the Commission’s order 
is sort of a jurisdictional requirement as the matter now stands under 
the Clayton Act, and that step would be eliminated under S. 721. 

Senator Kerauver. Have you any questions, Mr. Dixon ? 

Mr. Drxon. Mr. Cassedy, yesterday, Chairman Gwynne, of the 
Federal Trade Commission, among other things, presented to this com- 
mittee a statement, which disclosed that, in the case of the American 
Crayon Co., in Dec ember of 1940, they had issued a cease-and-desist 

order after trial of that case, and that, starting in 1948, they had some 
evidence of violation, and proc eedings were undertaken to enforce that 

order, and that it was finally disposed of in February 1957. Does that 
in any Way surprise you ? 

Mr. Cassepy. Not at all. As long as this present situation exists 
under the Clayton Act, you wouldn’t have expeditious enforcement. 
Tt will still remain in this cumbersome situation which, certainly, ought 
to be corrected. 


_ Senator Keravuver. Are there any further questions of anyone on 
S. 721? 

Would this also, Mr. Cassedy, enable the Feneral Trade Commission 
to devote the time and attention of members of the staff to some other 
matters; in other words, to eliminate a lot of what appears to be un- 
necessary effort in going through all of these various hearings on the 
same subject matter 

Mr. Cassepy. Yes. sir. It certainly would be not only timesaving 
but would save a great deal in expense. It would eliminate the re- 

juirement of a second investigation to get the order affirmed and 
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enforced by a court of appeals, and it would eliminate to some extent 
the third step, because once the court of appeals has entered its decree, 
the concern involved is likely to obey it. The concern involved, 
would be afraid of what the court of appeals might do. The same 
would apply where an order becomes final when no appeal is taken. 
The concern involved would certainly be afraid of the penalty action 
by the Department of Justice. 

Senator Kreravuver. In other words, as in the case of the Wheeler- 
Lea amendment, if the law were properly strengthened, you would 
have a great deal of more proper compliance ? 

Mr. lana. That is my opinion; yes, sir. 

Senator Kerauver. Mr. McHugh? 

Mr. McHueu. No questions, Senator. 

Senator Kerauver. Mr. Chumbris? 

Mr. Cuumeris. No questions, Senator. 

Senator Kerauver. Mr. Peck ? 

Mr. Peck. No questions, Senator. 

Senator Kerauver. Mr. Collins? 

Mr. Corurns. No questions, Senator. 

Senator Kerauver. Mr. Cassedy, we appreciate your comments 
about S. 721. Do you wish to discuss any of the other bills? 

Mr. Cassepy. Mr. Chairman, I will ask to be excused on those. I 
am not in a position where I can discuss the merger matters. I have 
clients and I have matters involved and I do not think it would be 
appropriate or proper for me to discuss that subject. 

Senator Keravuver. We understand your position, and I respect it. 

Mr. Cassepy. We are very grateful to you for your help and your 
cooperation. 

Senator Keravuver. Thank you, sir. It is a pleasure to do so. 

We have a number of witnesses who have asked to be heard. They 
will be scheduled. We will probably have some other governmental 
agencies who will testify in connection with the bills. It is impos- 
sible at the present time to schedule the exact time for our next 
meeting, but we will get out a notice about the next meeting as soon 
as possible, and the witnesses who will be heard. 

In any event, it will be after the Easter recess. 

At this time we will stand in recess, subject to the further call of 
the Chair. 

(Whereupon, at 11:25 a. m. the hearing was recessed, subject. to 
the call of the Chair.) 
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LEGISLATION AFFECTING SECTIONS 7, 11, AND 15 OF 
THE CLAYTON ACT 


THURSDAY, APRIL 24, 1958 


Unirep STaTEs SENATE, 
SUBCOMMITTEE ON ANTITRUST AND MONOPOLY 
OF THE COMMITTEE ON THE J UDICIARY, 
Washington, D. C. 

The subcommittee met, pursuant to notice, at 10 a. m., in room 155, 
Senate Office Building, Senator Estes Kefauver presiding. 

Present: Senators Kefauver (presiding) and Wiley. 

Also present: Paul Rand Dixon, counsel and staff director; Donald 
P. McHugh, counsel; Peter N. Chumbris, minority counsel; Philip 
Layton, assistant counsel; Theodore T. Peck, counsel to Senator 
Dirksen; Thomas B. Collins, professional staff member, Judiciary 
Committee. 

Senator Kerauver. The committee will come to order. 

This is a continuation of hearings on Senate bills S. 198, S. 721, 
S. 722, and S. 3478. Senator Wiley, who is here, has always shown 
great interest in these bills and the hearings before the subcommittee. 

Senator Witry. You know as a Democrat you have the nicest way 
of expressing yourself at times. 

Senator Kerauver. You shouldn’t have added “at times.” 

Other members of the committee who cannot be here because of 
other hearings by their subcommittees are ably represented by counsel 
who will report to them. 

Before we start with our first witness, I have a statement I wish to 
make. 

Because Senate bills 198 and 722 both contain language whereby 
acquisitions of bank assets would be made subject to the prohibitions 
of section 7 of the Clayton Act, on March 29 I advised the chairman 
of the Committee on Banking and Currency that hearings were about 
to begin on these and other related bills. I also advised that although 
there appeared to be an overlapping of jurisdiction between the Bank- 
ing te Currency Committee and the Judiciary Committee with re- 
spect to the subject matter of these two bills, it was my hope that the 
conflict could be overcome and that before the bills were finally re- 
ported, such report could be made mutually agreeable to both com- 
mittees. 

By letter dated April 15, Senator J. W. Fulbright, chairman of 
the Committee on Banking and Currency, asserted the jurisdiction of 
the Banking and Currency Committee in the field of bank mergers, 
pointing out that S. 1451, which passed the Senate on March 21, 1957, 
among other things vested control of bank mergers in the three Fed- 
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eral banking supervisory authorities. Senator Fulbright requested 
that his letter be made a part of these hearings. 

By letters dated April 4 and April 17, papeei rely, Senators 
O’Mahoney and Sparkman advised me that each was agreeable to 
striking from his bill the provision relating to bank-asset acquisitions. 
By letter dated April 18, I advised Senator Fulbright of the fact that 
the principal sponsors of S. 198 and S. 722 had withdrawn their 
support of the provisions relating to bank-asset acquisitions and were 
agreeable to continuing hearings on these bills with the understanding 
that such provisions would be stricken. 

In view of the correspondence on this matter, all of which I am 
directing be made a part of the record of the hearings, the proceedings 
will continue with the understanding that the provisions relating to 
bank-asset acquisitions in both S. 198 and S. 722 are stricken. 

The correspondence I referred to will be made a part of the record 
at this point. 

(The letters are as follows :) 

MarcH 29, 1958. 
Hon. J. WILLIAM FULBRIGHT, 


Chairman, Committee on Banking and Currency, 
United States Senate, Washington, D.C. 


Dear SENATOR FuLBRIGHT: On April 1 the Antitrust and Monopoly Subcom- 
mittee is beginning hearings on several bills amending the Clayton Antitrust 
Act. Two of these bills are S. 198 and S. 722 which, among other things, would 
amend section 7 of the Clayton Act, to prohibit bank mergers by asset acquisition 
when the effect may be substantially to lessen competition or to tend to create a 
monopoly. 

Although there appears to be an overlapping of jurisdiction between your 
committee and the Judiciary Committee with respect to the subject matter 
of these two bills, it is my hope that this jurisdictional conflict can be overcome 
and that before these bills are finally reported, such report can be made mutually 
agreeable to your committee. In any event, I*shall see to it that you are kept 
fully advised of the hearings as they progress. 

Sincerely yours, 
Estes Kerauver, Chairman. 


Unitep States SENATE, 
COMMITTEE ON BANKING AND CURRENCY, 
April 15, 1958. 
Hon. Estes KEFAvveER, 
Chairman, Subcommittee on Antitrust and Monopoly, 
Committee on the Judiciary, 
United States Senate, Washington, D.C. 


Dear SENATOR: I have received your letter of March 29, advising me that 
the Antitrust and Monopoly Subcommittee would begin hearings April 1 on 
proposed legislation to include bank mergers by asset acquisition within the 
prohibitions of the Clayton Act. 

You will recall that in February, March, and May 1956, I corresponded with 
the late Senator Kilgore, Senator Bastland, and Senator O’Mahoney regarding 
consideration by the Judiciary Committee of similar bank-merger legislation. 
The purpose of my letters was to call attention to the jurisdiction of the Com- 
mittee on Banking and Currency over legislation relating to banking under 
Senate rule XXV, and to protect and reserve that jurisdiction. 

Subsequently, on May 28, 1956, I introduced a bill, S. 3911, to vest control 
of bank mergers by asset acquisition in the three Federal banking supervisory 
authorities. This bill was passed by the Senate on July 25, 1956, after the 
Senate had rejected a proposed amendment to apply the competitive test of the 
Clayton Act to bank mergers and to give the Attorney General a veto power 
over such mergers. 
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Last year the provisions of my proposal were included in section 23, title III, 
of S. 1451, which was passed by the Senate on March 21, 1957. The House 


: Committee on Banking and Currency has concluded public hearings on S. 1451, 
) and is currently considering the bill in executive session. 
Since the Members of the Senate have twice voted on this question, I am some- 
what surprised that your subcommittee would want to resurrect these old bank- 
merger proposals for further public hearings. Since you have decided to go 
° ahead with these hearings, I am compelled to once again assert the jurisdiction 
: of our committee in this field. Therefore, I shall appreciate your keeping me 
fully advised as to the progress of your hearings, and I shall follow the develop- 
ments in your committee closely. 
Please include this letter in the record of your hearings, at an appropriate 
place. 


Sincerely yours, ' 
J. W. Fuisrient, Chairman. 


UNITED States SENATE, 
) Washington, D.C. April 4, 1958. 
Hon. Estes KEFAUVER, 
United States Senate, 
Washington, D. C. 

Dear Estes: I regret that other Senate commitments made it impossible for 
me to attend the first 2 days’ hearings on premerger notification and related 
legislation. The impetus which the present recession has given to the absorp- 
tion of small enterprises by big corporations emphasizes the pressing need for 
legislation to buttress the antimerger sections of the Clayton Antitrust Act. 

Bill S. 198 which I introduced in conjunction with you on January 7, 1957, 
while providing procedural improvements for section 7 enforcement through 
premerger notification and injunctive rights in the Federal Trade Commission, 
also contained a substantive amendment whereby acquisitions of bank assets 
were made subject to the prohibitions of the Clayton Act. It was my feeling 
at the time this legislation was before the Senate Judiciary Committee in 1956, 
and again when I introduced this bill in 1957, that the alarming merger trend 
among financial institutions required that bank asset acquisitions be made sub- 
ject to the same laws which apply to industrial corporations. 

However, as you know, the Senate on March 21, 1957, passed the Financial 
Institutions Act of 1957 which was reported out of the Banking and Currency 
Committee. You will recall that I, along with yourself and other Senators, 
made a determined effort to amend this act in such a way so as to preserve 
stricter antitrust standards in connection with bank mergers. However, the 
amendment I proposed was defeated and the bill was passed which provided 
for advance approval by Federal regulatory agencies of most bank mergers, 
but which applied tests considerably different from those of the Clayton Act. 
While I was opposed to this approach, I nevertheless recognized that it rep- 
resented some improvement over the vacuum in the law which exists at the pres- 
ent time with reference to bank mergers. 

The Financial Institutions Act is now pending in committee in the House 
of Representatives. In view of the action taken by the Senate on this matter, I 
now think it would serve no useful purpose to proceed further with hearings 
on that provision of S. 198 which subjects bank mergers to section 7 of the 
Clayton Act. Therefore, in the interest of expediting the hearings on this leg- 
islation and of improving the prospects of passage of premerger legislation in 
this session, I would not be opposed to the elimination of the bank asset acquisi- 
tion provision from S. 198. I would be agreeable to having the hearings con- 
tinue with the understanding that this provision would be stricken from the 
bill. 





























Sincerely yours, 








JOSEPH C, O’MAHONEY. 






UNITED STATES SENATE, 
SELECT COMMITTEE ON SMALL BUSINESS, 
April 17, 1958. 






Hon. Estes KEFAUVER, 
United States Senate, 
Washington, D.C. 
Dear Estes: You may be assured that I am agreeable to striking from S. 722, 
my premerger notification bill, the provision relating to bank asset acquisitions. 
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I am hopeful that this action will aid in expediting the hearings on this legis- 
lation and in improving the prospects for passage of premerger legislation in. 
this session of Congress. 


With best wishes and kindest personal regards. 
Sincerely yours, 
John, 
JOHN SPARKMAN, 
Chairman. 


Aprit 18, 1958. 
Hon. J. W. FULBRIGHT, 


United States Senate, 
Washington, D.C. 

Dear SENATOR: I wish to acknowledge your letter of April 15, advising me 
that the Committee on Banking and Currency is opposed to the Antitrust and 
Monopoly Subcommittee proceeding with its hearings on proposed legislation 
which includes bank mergers by asset acquisition within the prohibitions of the 
Clayton Act. 

For your information, because Senate bills 198 and 722 contained the pro- 
posal that bank mergers be likewise prohibited under certain conditions as set 
forth in these bills and the fact that the bills were coming on for hearings, L 


had no other course but to advise you, as I did in my letter of March 29, of this 
fact. 


However, I am happy to report to you that Senator Joseph C. O’Mahoney, the 
principal sponsor of §. 198, and Senator John Sparkman, the principal sponsor- 
of 8. 722, have advised me that as the Financial Institutions Act, as passed in 
the Senate, is now pending in the House of Representatives and provides for 
advance approval by Federal regulatory agencies of most bank mergers, they 
are both agreeable to having the hearings on S. 198 and 8. 722 continue with 
the understanding that the bank provision be stricken from these bills. 

I shall be very happy to include your letter in the record of the hearings on 
these bills at the appropriate place, as requested. 

With kind regards. 

Sincerely, 
Estes KEFAUVER, Chairman. 

Senator Kerauver. Mr. H. M. McClure, representing Independent 
Petroleum Association of America. 

Mr. McCuvure. Good morning, Mr. Chairman. 

Senator Kerauver. Good morning, Mr. McClure. We are glad to. 
have you here. Tell us who you are and who you represent. 

Mr. McCuure. Thank you. 


STATEMENT OF H. M. McCLURE, JR., PRESIDENT, NATIONAL. 
STRIPPER WELL ASSOCIATION, AND MEMBER OF EXECUTIVE 
COMMITTEE, INDEPENDENT PETROLEUM ASSOCIATION OF 
AMERICA 


Mr. McCuure. I am H. M. McClure, Jr., from Alma, Mich., and I 
am president of the McClure Oil Co., an independent producing, drill- 
ing and exploration company. It has been a part of our family activity 
for many years. My grandfather and father, during their lifetime, 
were in the oil business, my father being a great conservationist and 
one of the fathers of our Michigan Conservation Act. 

I speak to you this morning representing the Independent Petro- 
leum Association, of which I am on the executive committee, and as 
president of the National Stripper Well Association. 

Contrary to common belief 

Senator Kerauver. Mr. McClure, I want you to present your testi- 
mony in your own way. You have a prepared statement of seven 
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pages. The entire statement will be printed or you can read it and 
refer to it, but whatever you do not state will be printed in the record. 

Mr. McCtuure. Yes. Well, I would like to offer the written state- 
ment for the record and would like to, as briefly as I possibly can, 
touch on the highlights of the statement. 

Senator Kerauver. All right. 

(The statement reads as follows :) 


STATEMENT OF H. M. McCuure, Jr., ALMA, MIcH., MEMBER OF EXECUTIVE COMMIT- 
TEE OF THE INDEPENDENT PETROLEUM ASSOCIATION OF AMERICA AND PRESIDENT OF 
THE NATIONAL STRIPPER WELL ASSOCIATION 


My name is H. M. McClure, Jr. My home is Alma, Mich., and I am president of 
the McClure Oil Co., an independent producing, drilling and exploration com- 
pany. I have been engaged primarily in the production and exploration branch 
of the oil industry the past 20 years as were my father and grandfather during 
their business lives. At present, I serve as a member of the executive committee 
of the Independent Petroleum Association of America as well as president of the 
National Stripper Well Association. My appearance today is in behalf of the 
many independent producers such as ourselves who are represented in the mem- 
bership of the association. 

The Independent Petroleum Association of America is a national trade associa- 
tion of producers of oil and natural gas. Its membership is representative of 
every oil and gas producing area in the United States. 

The Independent Petroleum Association is opposed to the enactment of 8S. 198 
and other similar bills. The proposed legislation would be most disturbing to 
the normal manner in which the independent oil producer and the industry in 
general functions. It would, therefore, have a retarding effect on our search for 
new reserves of oil and gas, as well as curtailing orderly development of the exist- 
ing reserves. The passage of such a bill as 8. 198, at a time when appropriation 
ot funds for new exploration requires ail the courage even a farsighted oilman 
can muster, would indeed be most disruptive. This is particularly true today 
when, as you know, Mr. Chairman, the independent oil producer is in a struggle 
for his very existence as a result of imported crude oil and crude oil products 
from abroad depriving domestic oil, produced under conservation practices, from 
a market. 

It is my understanding that the announced purpose of the proposed legislation 
is to make more effective the existing antitrust laws. However, the effects of 
the legislation upon industry activities must be weighed against possible ben- 
efits. Our association represents the small-business element of the oil- and gas- 
producing industry. We are, therefore, fully cognizant of the absolute necessity 
of strong, effective antitrust laws. If the present laws need strengthening, it 
seems to us the standards of existing laws should be improved rather than 
through the indirect approach embodied in the proposed legislation. 

Mr. Chairman, we wish to take issue with a statement made recently before 
this subcommittee by the Honorable John W. Gwynne, Chairman of the Federal 
Trade Commission, when he said, “There is no sound reason why businessmen 
contemplating mergers should have any objection to notifying the Government 
of their plans.” 

To explain why we disagree with this statement and to show why we are 
concerned about the possible effects of this legislation, I would like to describe 
the normal and routine methods of operating within the oil-producing industry. 

In the day-to-day activities of an oil producer, he is continuously buying and 
selling assets. These assets may be in the form of undeveloped leases, partially 
developed properties, or fully developed oil reserves. It is normal for the oil 
producer to buy and sell such assets on very short notice. Any substantial 
delay would often defeat the very purpose of:such transactions. 

The $1 million exemption in the present bill (S. 198) would, of course, exempt 
some of these transactions but at the same time, it would not exempt many 
others. 

A number of actual examples could be given where material damage could and 
probably would have been done had the proposed bill been in effect. The follow- 
ing is one such example: 

Four years ago a new discovery well was completed opening a new pool. The 
working interest (leased rights) in this property was owned by one so-called 
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major oil company (25 percent) and 3 independent oil operators (25 percent for 
1, the other 2 12% percent each). The balance of the interest was owned by 2 
investors (12% percent each). During a 3-year period, 31 producing oil wells 
and 7 dry holes were drilled at a cost of $1,697,384. Oil reserves in the amount 
of 3,500,000 barrels had been developed, of which 420,000 barrels had been pro- 
duced and sold. The development complete, the 3 independent producers to- 
gether with the 2 investors drilled 4 new exploratory wells (wildcats) in other 
areas. The first three were dry holes, the fourth a commercial well. They 
needed money quickly to protect their new property. An engineering report 
covering the previously developed property was prepared at a cost of $38,640. 
With this report in hand, a quick exchange of property for common stock was 
arranged with the major oil company (assets over $10 million) involving the 
sum of $2,146,000. The transaction was made by one of the independents (a 
corporation) which took title from others in the group then transferred the 
total 75 percent interest to the major company. 

The sellers immediately liquidated enough common stock to pay their capital 
gains tax to the Treasury Department, pay in full their loans at the bank, and 
have sufficient left to protect their new property. 

To further show the effects in this particular example, after 3 years of drilling 
and developing, not to include the 5 years before when he was unsuccessfully 
exploring for the new field, I set forth the outcome of one of the independent 
producers who owned 12% percent working interest. 


One-sixth of stock from exchange (1214-percent interest)_.._________ $357, 000 


Original capital investment less depreciation ($111,468 of this to repay 
a toate I a a 135, 000 


I hi eS pe eetuoveabare te 222, 000 
To United States Treasury (capital gain)__._.__________ Sa 








ne, after taxee. .......-~ se 166, 500 


This net amount remaining is enough for two average depth exploratory wells 
(wildcats). As you know, Mr. Chairman, the rate of discovery is 1 in 9, so 
the independent must again spread his risk at the rate of about 12% percent 
per well to have a fighting chance of finding new production. Some win, some 
lose. 

It requires little insight to imagine the disastrous effects in the case of the 
independent by injecting any period of indecision such as will result from the 
bill you are considering. 

There are few of us who would take the chance of spending money or expensive 
reserve reports let alone be able to afford them if we thought our efforts might 
be thwarted by delays that would be required by this bill. 

Please note the substantial borrowing in the case cited. It is a fact that in 
most instances such properties are subject to substantial loans. In other words, 
many relatively small producers will hold title to properties that will not come 
within the exemption, yet their net interest, less their loan, will be much less 
than $1 million. 

I would like to cite another example, in which the independent producer be- 
comes indirectly affected by the proposed bill. Because of the nature and pe- 
culiarities of our industry, the independent oil producer seldom holds title 
to the full interest in an oil property. Normally he has a relatively small in- 
terest in a given property. Oftentimes, there are several such independents 
jointly owning such property. Likewise, in many cases small independent 
producers will be joint owners with a larger company. The interest which is 
held by the larger company often would exceed the $1 million limit. Usually, 
if any one of the owners of such jointly operated property desires to sell his 
interest, the sale can be accomplished only if all owners agree to sell because 
most purchasers would not be interested in the acquisition unless they could 
acquire the full interest. In such cases, which are numerous in our industry, 
the independent producer would not be able to dispose of his property until 
the larger owner who would be subject to the proposed legislation had met the 
requirements of premerger notification. As a result, the independent producer, 
whose assets may be far less than $1 million, and even though he operates as an 
individual, would be adversely affected by the delays involved in premerger 
notification. 
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I would like to emphasize the disruptive effects that the delay in the sale or 
acquisition of assets would have upon the small independent oil producer. A 
producer may desire to sell his property in order to participate in the acquisition 
and development of another play in some other area that is deemed more ad- 
vantageous. Competition in such new plays is extremely keen, and timing is 
of utmost importance. The producer must be able to liquidate his assets quickly 
if he is to successfully participate. That is the way in which the average inde- 
pendent oil producer raises the funds with which to continue his business. If 
the producer is to follow the new plays then he must be able to quickly dispose 
of his existing properties. 

Another example of problems which face the oil producer wherein the time 
element is vital is that which may be brought about by the expiration of his 
leases. A lease is acquired for a primary term of some fixed years, perhaps 5, 
sometimes less. Under its terms it will expire at the end of the fixed period 
unless oil production has been developed. This means that a test well, if it is 
going to be drilled, must be drilled before the lease expires. Oftentimes, as a 
matter of fact, it is quite usual, the exploratory or test drilling is not begun until 
near the lease expiration date. This means that the producer must raise the 
necessary funds quickly. It is common practice that he do so through the ar- 
rangement commonly referred to as a farmout. Under this arrangement, the 
producer sells the property to a larger company that has readily available 
funds with which to drill the well, retaining in the property a small interest. 
If such transactions are delayed by the waiting period as provided by the pro- 
posed legislation, such transactions which are very common in our industry, may 
not be consummated before the lease expires. 

There are other situations confronted by the oil producer wherein the time 
element is extremely important. If a producer owns a lease adjacent to a prop- 
erty on which a successful well is drilled, he must immediately drill his lease or 
be subject to losing it. Most independent oil producers are without available 
funds with which to do such drilling. They usually must sell assets in order to 
raise the necessary money or make a farm-out arrangement for the drilling of 
the well. Such situations are not isolated within our industry’s activities, but 
are very common and happen every day. As a result, any amount of delay 
might completely defeat the purpose of his sales of assets. 

The independent producer in disposing of his property or in acquiring them is 
often dealing with larger units in the petroleum industry whose assets would 
exceed the $10 million provided by the bill. As a result, a great number of the 
independent producers’ transactions involving either sale or acquisition of assets 
would be covered by the proposed legislation. 

Another problem presented by the proposed legislation as it would apply to the 
oil producer is that of evaluation of properties. The bill would not apply if the 
sale or acquisition of a lease or property is less than $1 million. In the case of 
oil properties, however, both developed and undeveloped, it is often difficult to 
determine the value thereof. Geologists and engineers may differ in their deter- 
mination as to the value of a lease or an oil property. In a farm-out arrange- 
ment such as referred to above, a certain interest in the property may be trans- 
ferred to another in consideration of the drilling of a well. There would be no 
Sale involved which would determine the value thereof. Yet, under the bill in 
order to determine whether or not the transaction is covered, an evaluation of 
the property must be made. We feel that this might present a very difficult and 
expensive problem. 

The freedom to trade properties is particularly vital to the independent oil 
producer. He must have unrestricted opportunity to buy and sell assets and do 
it quickly. He must bave this freedom if he is to be able to raise the funds with 
which to stay in business. This problem is not so crucial with the larger com- 
panies. They have other means of obtaining their financial needs and could 
probably adjust to the situation without trading or buying and selling assets as is 
done today. 

In our judgment, however, the independent oil producer would be frustrated in 
his normal methods of doing business if he is restricted in his freedom to buy 
and sell properties. It is our further judgment that if the independent is 
restricted in this manner, the future growth and development of the domestic oil 
industry would be further seriously injured in addition to the many existing 
adverse factors which are now threatening its very existence. 
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The effect of the bill, in our opinion, might very well be to force a concentration 


within the large companies rather than, as it is its purpose, to prevent such con- 
centration. 


We feel that it would not be in the best interest of our industry nor the eco- 
nomic welfare of our Nation to adopt this legislation. 

For the above reasons, we are opposed to the enactment of 8. 198. 

Mr. McCuvre. I think perhaps I can give you a little clearer pres- 
entation of our attitude toward the Senate bill 198, with which we 
are directly interested. 

I first want to say to you that contrary to the common belief, the 
oil industry in the United States is made up of a tremendous number 
of people. We recently made a survey and have found that there 
are perhaps over 3 million people in the United States who get revenue 
from the petroleum and natural gas that is produced here. Most 
people have the belief that it is produced by a very few and that 
it is an operation and an industry that affects a tremendous number 
of people. 

Now, as to the enactment of Senate bill 198, we are opposed to 
the enactment of this legislation. It has a very direct bearing on a 
number of the transactions which might fall into the normal opera- 
tions of the independent producers, as well as the industry in general. 

I should like to note, Mr. Chairman, in passing tiirough this state- 
ment, that I have noticed a statement given by Mr. Gwynne, Chair- 
man of the Federal Trade Commission, in which he said: 

There is no sound reason why businessmen contemplating mergers should 
have any objection to notifying the Government of their plans. 

At this point our industry, and especially our independent indus 
try, has to move with a great deal of speed. It is one of our major 
assets in our ability to compete. Where we go out and take an area 
of land and drill a well on this land, and perhaps, if we are fortu- 
nate, we will discover some new oil reserves, and it may be possible, 
for reasons of economics, that we will want to make disposition of 
these lands in order to provide more funds for our exploration pro- 
gram or for funds to operate our general business activities. 

I should like to call your attention, on page 3, to a rather typical 
situation which does exist. We have to, because the majority of our 
business as independent producers 

Senator Keravuver. I think we should explain that you have re- 
ferred on page 2 of your statement to the $1 million exemption in 
the present bill. That was in the first draft of Senator O’Mahoney’s 
bill last year. The present bill, on page 3, has a $10 million 
exemption. 

Senator Wirey. Would that affect your approach? 

Mr. McCuoure. In a minor way, yes, sir. Now as I understand it, 
the exemption which you refer to here is the $10 million for the com- 
bined assets of the corporations—in all $10 million; is that correct ? 

Senator Keravuver. Where the buying capital, surplus, undivided 
profits, and assets of the prior corporation are in excess of $10 
million. 

Mr. McCuure. Now if I understand you correctly, there is also 
an exemption in the bill which deals with a $1 million exemption 
insofar as the transaction itself is concerned. Am TI correct in that, 
Mr. Dixon? 

Mr. Drxon. That is right. It is on page 6 of the bill. 
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Mr. McCrvurs. Now that was the million dollar exemption to which 
I was alluding in my statement, Senator. 

Senator Keravuver. I see. 

Mr. McCuoure. And if I may just very briefly review for you what 
could be very typical, a very typical transaction. As I say, we have 
to join ourselves with other groups in order to stretch our risk. 
There are very few wells in which our company will have a 100- 
percent interest. Our philosophy is this: We would sooner have a 
25-percent interest in 80 wells a year than to have a 100-percent in- 
terest in 20 wells a year, merely spreading of the risk because we 
are in a tremendous risk industry. 

Now with that in mind, and this is an actual example and a rather 
typical example: We might join ourselves with one of the major com- 
panies who might have 25 percent. We as a company might have 25 

ercent and there might be several other interest holders who might be, 
lieemibe, oil people or investors, people who desire to participate in 
the venture with us, and as a result we have interest holders in there 
with fractional percents—2 percent, 5 percent. We deal in eights, 
quarters, and halves, mostly. Now with this being the fact—if I 
may—lI think if I read this, then you might get a clearer picture. 

Four years ago a new discovery well was completed opening a new 
pool. The working interest or leased rights in this property was 
owned by one so-called major oil company, 25 percent, and 3 inde- 
pendent oil operators such as ourselves, 1 having 25 percent, the other 
2, 121% percent, and the balance of the interest was owned by 2 in- 
vestors owning 1214 percent each. During a 3-year period, 31 pro- 
ducing oil wells and 7 dry holes were drilled at a cost of $1,697,384. 
Oil reserves in the amount of 3,500,000 barrels had been developed, of 
which 420,000 barrels had been produced and sold. The development 
complete, the 3 independent producers together with the 2 investors 
drilled 4 new exploratory wells or wildcat wells in other areas. One 
of these wells happened to be north of Sheboygan, in Senator Wiley’s 
Wisconsin. They had a dry hole. The first 3 were dry holes. The 
fourth was a commercial well. They needed more money quickly to 
protect their new property. An engineering report covering the pre- 
viously developed property was prepared at a cost of $38,640. With 
this report in hand, a quick exchange of property for common stock 
was arranged with the major oil company, whose assets were over $10 
million, involving the sum of $2,146,000. In other words, the trans- 
action did exceed the million-dollar limit as referred to on page 6. 
This transaction was made by 1 of the independents, who was a cor- 
poration, which took title from the others in the group, then trans- 
ferred the total 75 percent interest to the major company. 

The sellers immediately liquidated enough common stock to pay 
their capital gains tax to the Treasury Department, pay in full their 
loans at the bank and have sufficient left to protect their new property. 

Now the question might arise, here are a group of people dealing 
with a substantial amount of dollars and as a result we have tremend- 
ous requirements for bank funds or loans, and in this particular in- 
stance the effect that this had on 1 of the 1214 percent working mem- 
bers was that he sold his interest for $357,000. His original capital 
investment, less his depreciation, was $135,000, and of this he took 
$111,000 to repay his bank loan, so before taxes he had $222,000. He 
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paid to the Treasury $55,000 in capital gains tax and had $166,000 left 
to help him in his exploration work or in his protection, in this in- 
stance, of the new discovery well in which he was involved. 

Now I would like to point this out, that this amount of money, 
$166,000, is a sufficient amount of money to drill 2 exploratory tests 
in the United States today. So it then stands to reason that with the 
discovery rate in the United States being 1 in 9, he would have to, if 
he was going to stay in the oil business, share his risk if he goes out on 
an exploratory program. 

Now this is a very direct example of how this bill will affect the 
independent industry and the industry in general, because we will 
come under or we will find ourselves in a position where we will be 
reporting to the Government of each of these transactions and, of 
necessity, we are dealing with a commodity that has a great deal of 
flexibility. 

For instance, the company to which the property was sold, it had its 
own idea of values. The people who were selling had their ideas of 
the value. The property was sold on the basis of an engineering 
report. 

Now just in recent weeks a transaction was made whereby a company 
purchased a piece of property for a substantial amount of money, 
thinking it was worth that amount of money, and thereafter drilled 
a dry hole and had to write the entire amount off and abandon the 
project. So you see our ideas vary tremendously as to what the values 
are. That is why we move so fast. In this instance the transaction was 
made in a period of 12 hours, from the genesis of the idea that a trans- 
action would be made until it was culminated. Now had that trans- 
action been involved with the notification, the waiting period that it 
involved in the act for the acquisition of the property, it would have 
had a tremendous detrimental effect on that transaction and the prop- 
erty of the area. 

Mr. McHveu. Suppose this transaction had been delayed only 20 


days. 

Mr. McCuvre. If it had been delayed 20 days, I would say the trans- 
action wouldn’t have been made. 

Mr. Drxon. You are objecting to the waiting period primarily / 

Mr. McCuure. That is an objection; yes. We are objecting defi- 
nitely to the enactment of the legislation, as such, primarily because 
of its restrictiveness to this particular industry. In order words, Mr. 
Dixon, I am saying it to you this way: As Mr. Gwynne put it, and | 
think he is one who is perhaps very well informed on a number of these 
things, the intent of this act is to bring about a look-see at several of 
the large, important mergers that might take place in the United 
States, and not to impair the normal business activities. And I only 
want to point out to you this, that in our industry very definitely, the 
way the legislation is written, it has a very detrimental effect, this 
waiting period in itself. The very fact that you would come in as 1 
company and say we think this property is worth $264,000, and we will 
say the Carter Co. says its is worth a million, four. We can’t agree as 
to our a you see, because we are given a nebulous situation. We 
are dealing with a property that, on the one hand, I can sell to you, for 
instance, for $264,000 and within a period of that 20 days you are 
talking about that property can be worth a million dollars. It is pos- 
sible, sir. 
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I don’t know whether I have answered your question. 

Mr. Drxon. You have. 

Mr. McCuure. Now, I don’t want to belabor you with my observa- 
tions here, but I feel this very strongly, Mr. Chairman, that the very 
heart of our McClure Oil Co. is our initiative and our willingness 
and ability to go out and explore and find and produce oil, and I feel, 
also very strongly, that if we are to find ourselves as a nation with a 
decadent domestic industry, that whether I be Harold McClure, of 
Alma, Mich., in the McClure Oil Co., or whether I be Jim Smith, of 
Des Moines, Towa, running a grocery store, I feel that I would be very 
derelict in seeing an oil industry, which is a tremendous thing for us 
nationally, go into a decadent state. 

Mr. Drxon. You seem to be talking fundamentally about what, in 
effect, appear to be joint ventures. i‘ other words, is it the usual 
thing that a small, independent operator such as McClure Oil Co. al- 
ways has to join with one of the larger oil companies, which would 
certainly have assets in excess of $10 million ? 

Mr. McCuure. Oh, definitely not, sir. We might start on one ven- 
ture and it might be the Basin Oil Co., Smith Petroleum Co., and 
Jim Brown, i is in the real-estate business in Detroit, and our- 
selves. 

Mr. Drxon. The total assets of those three would not exceed or 
amount to $10 million; would it? 

Mr. McCuoure. In that particular instance, it might be close, but 
there again 

Mr. Drxon. You understand clearly this law doesn’t apply until 
you hit that $10 million figure. When you come into that $10 million 
area, it is only then it would apply. That is when your objection 
possibly would become valid. 

Mr. McCuure. Let me say this: When we find ourselves as an in- 
dependent discovering a new oil reservoir and partially having it de- 
veloped, there are times when we, for various reasons—for instance, 
there are today those people who feel that the only way they can jus- 
tify their existence is to find a reservoir and to liquidate it and go find 
another. 

Mr. Drxon. And to liquidate you would, in effect, cut in one of the 
larger oil producing companies. Is that the practice? 

Mr. McCuovre. It might be an oil-producing company; it might be 
Dow Chemical Co. There are a number of combinations which exist. 
It might be American Oil. There are a number that exist. 

Mr. Drxon. What I am driving at is this—Is it the usual practice 
that in order to be able to liquidate you must find someone who has 
enough capital and undivided surplus and profits to equal $10 mil- 
lion ? 

Mr. McCuure. Generally that is true. 

Mr. Drxon. In other words, you couldn’t liquidate until you found 
someone with that much money. Is that what you are saying? 

Mr. McCuure. That is a general situation. It may be a combina- 
tion of a group of people. In other words, the property recently 
changed hands in which a syndicate of 7 people joined together to 
amass the funds with which to purchase this and jointly they did 
exceed in their combined wealth $10 million. 

Mr. Drxon. Isn’t it a general practice that you do liquidate in order 
to get these fast capital gains? Isn’t that the practice? 
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Mr. McCuure. No; that is not a common thing. It is one of the 
things that does occur, but primarily—for instance, let me say this to 
you in this way, that as a corporation last year our McClure Oil Co. 
drilled more exploratory wells than did a number of so-called major 
companies. Now at a time when we find a new reservoir, we are then 
in need of developmental funds and we may go to Northwest Life 
Insurance Co. in Milwaukee and ask to borrow those funds. We may 
ask the Sun Oil Co. to join us and participate with us in order to gen- 
erate the funds. There are a number of ways of doing it, but at that 
point you need a terrific amount of capital and you need it in a quick 
and expeditious fashion, and I can’t say to the nog amet “Well, we 
will see you next year.” We have an obligation under our conserva- 
tion laws that we drill a well on 40 acres. We have an obligation to 
the officers of immediately drilling the well. So it is a-case that we 
need it now. 

Senator Kerauver. What is the combined stock and undivided 
profit and surplus of the McClure Oil Co. ¢ 

Mr. McCivure. Approximately a million, seven, sir. 

Senator Keravver. So that nothing you would acquire would bring 
you within or over the $10 million limit ? 

Mr. McCuovre. It would if I joined myself with 2 or 3 others of our 
associates. 

Senator Kreravuver. This bill doesn’t talk about joint ventures. In 
joint ventures, each corporation keeps its identity. It is not a merger. 
A merger is where the stock and the assets of the one corporation are 
sold to the other. 

Mr. McCuure. I may need to be corrected on this, but it is my under- 
standing that the bill does allude to acquisition also. 

Senator Keravuver. What I am getting at is that I can’t imagine 
the McClure Oil Co., which is worth over a million dollars, acquiring 
any company that would bring you over the $10 million limit. 

Mr. McCtoure. Well, sir, it is not a case of acquiring a company. It 
may be a property for which we might give common stock. 

Senator Kreravuver. Have you ever acquired a property in which 
you have given common stock that would bring you over $10 million? 

Mr. McCuiurr. We have not as a corporation. We have been in 
transactions that have had that particular situation developed. 

Senator Kreravuver. I don’t understand that this bill prevents two 
corporations from entering into a joint venture; that is not a merger. 

Mr. McCuurp. No; that is correct, and I think that perhaps I did 
not express myself clearly or get the point to you. You have taken 
the situation and said should McClure Oil Co. acquire stock. We 
would not. The very setup of our corporation is such we would not 
be able to be a recipient of property in which we gave stock where the 
$10 million would apply. Now we might, as a joint arrangement, pro- 
cure property that would place us under this bill or we might sell 
property for stock. In other words, if we sold or if we developed a 
property such as we did in the Marlibou, and we take our interest and 
tender it to another corporate entity and take back common stock from 
them, and they acquire our property by giving us their common stock, 
in that instance we would fall under the act. Am I correct? 

Mr. Drxon. I would believe you to be correct. 
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Senator Wixy. Let me read you this language, because I think it is 
very clear what the witness is driving at: 


No corporation subject to the provisions of this Act shall acquire, directly or 
indirectly, the whole of or any part of the stock * * * 


If it stopped there, O. K., but it doesn’t. It goes on— 


* * * capital or assets of one or more corporations, where the acquiring corpora- 
tion * * * engaged in commerce, where the combined capital, surplus, undivided 
profit of the acquiree and the acquired corporation are in excess of $10 million. 

I think that situation is very clear. At the beginning, I thought 
that you could have a $10-million limit. For instance, corporations 
A, B, and C, which have a combination of $10 million i in assets or $10 
million i in ¢ apital stock, if they want to get together and not combine, 
using your word, but they want to enter into a contract to acquire 
given oil property, engage in interrelated business, they apparently 
are prohibited under this. 

Mr. McCvore. ont} is our feeling, sir. 

Senator Wirey. I don’t know anything about the oil business. 
Sometimes I wish I knew more about it. But then the question here 
is one of public policy and in this age where national production is 
over $434 billion, I want to know whether we want to do just what 
seems to be done here. 

Am I right in my conclusion ? 

Mr. Dixon. If you will allow me to say this, Senator Wiley: As I 
listen to your description, you would be descr ibing a joint venture, a 
joint undertaking, which would not envision an exchange of stock or 
assets. That would not be prohibited by this bill. 

Senator Winey. Now we have A, B, and C corporations. Two of 
them have money and so C gives its note and the deal is financed. 
There is a deal between them. They are exchanging their paper. 
Now that is an asset of the corporation and they buy this property 
or they lease it, and so forth. We have to see that we don’t throw a 
monkey wrench into this economy of ours, which the Rockefeller 
report the other day called a great growing institution. 

Now I want to be sure I know what we are talking about here. 

Senator Kerauver. Mr. McHugh, you have worked with this bill 
a great deal on behalf of Senator O’Mahoney. 

“Mr. McHven. I am not clear what Senator W iley was asking, what 
his point was. But if you are asking whether or not 2 or 3 corpora- 
tions get together in some sort of a joint venture in order to acquire 
some other kind of assets, then if the combined surplus, capital, and 
undivided profits of the several companies together exceed $10 million, 
before they can acquire an interest in either stock or assets in some 
other corporation, they would be required to notify and to wait. 

Senator Witey. I think y ou sustain my position. 

Senator Keravver. That is if what they are acquiring is in excess 
of $1 million ? 

Mr. McHveun. That is right. 

Senator Wiriry. Ten million dollars used to be a lot of money, but 
then compared to the economy of this Nation, with a national income 
of three-hundred-and-thirty-odd billion dollars, and with a national 
product of four-hundred-and-thirty-odd or four hundred and forty 
billion dollars, and with a dollar value anywhere from 25 cents up to 
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50 cents, whatever it is, and with an economy that has to grow and ex- 
pand, as suggested by the Rockefeller report, it seems to me that put- 
ting a brake on small business—this is small business we are talking 
about here. We are not talking about big monopolies which we are en- 
gaged in considering, the stranglehold of great wealth, power—I don’t 
know whether the little fellows are that kind; I haven’t heard of it, 
because they have been able to meet competition with the big fellows. 
I, for one, think there is a lot to what this man has said. What about 
a postmerger notice instead of a premerger? This isn’t a merger 
you are talking about; this is a combination of brains and assets and 
credit to accomplish certain things; isn’t that right? 

Mr. McCuvre. That is correct. 

Senator Witey. But you are not joining up; you don’t have to 
join up and have representation on the board of directors of each 
corporation / 

Mr. McCuvre. No, sir. 

Senator Witney. You are simply dealing in ordinary business rela- 
tions, like a fellow going out and buying a piece of real estate. If 
he hasn’t got the funds, he gets 2 or 3 other fellows to buy the real 
estate and they exchange notes or enter into some contract. 

I think the issue here, gentlemen, is $10 million. I think that we 
have to keep track of folks, but we don’t have to, in this day of 
billions, think in terms of regulating every little business. This is 
small business today. 

Mr. McCuure. Well, Senator Wiley, I would like to add this com- 
ment: Actually people who are engaged in the type of business such 
as we are, the exploratory and the producing and drilling end of the 
business, there are over 14,000 of us and whether some of the people 
would like to admit this statement or not, it still is a true statement 
and the record will bear it out, that we do drill over 75 percent of 
these exploratory wells in the United States and we do find a sub- 
stantial amount of these reserves that we have here in the United 
States, and certainly I have talked to enough of the people in our 
industry and I know that there isn’t a one of them because they 
wouldn’t be in this industry if they felt the world owed them a living. 
If I can’t go out with my hands and get the canvas gloves on and 
earn my salt and support my kids, why it is about time I found out 
about it. So we are not here for that purpose. 

Senator Wirry. I don’t think that is an issue any more than the 
question of your being a good looking chap is an issue. The question 
here is whether or not we are monkeying with the economy of the 
Nation and trying to have someone in Washington so that every time 
anyone breathes or has an idea in relation to business, he has to come 
down here and make a notice of some sort and have hearings and 
so forth. 

Mr. McCuvre. That is right. We have people that say that per- 
haps today we are running out of oil, when today we have the highest 
production capacity we have ever had in the Nation and we have 
reserves that we can support any crisis with today. 

Now if we are going to be throttled in our endeavors of taking 
initiative and going out and finding this oil, that is one thing, but 
here we are a Nation that has explored less than 15 percent of the 
potential area laterally and vertically for this commodity which we 
are speaking about this morning. 
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Senator Witry. I wish you would come out to northwest Wisconsin 
sometime. 

Mr. McCuvre. At any rate, with this tremendous job here—I am a 
young man, 37 years old, and I can see just within the confines of the 
State of Michigan a lifetime of work for me looking for the commodity 
of oil. 

I was talking with our department of conservation people the 
other day and I asked them as individuals and with each one I had 

a discussion and the highest anyone would go is 15 percent that we 
had explored of the State of Michigan, and some of them went as 
low as 5 percent. So look at the job we have to do. We don’t want 
to be throttled from that endeavor because we have to move rapidly 
and wo do have to spend a tremendous amount of money. Just today 
we are completing a well. It is a $22,000 job and it is a dry hole and 
it is gone. So tomorrow we are out looking for another place to drill. 

Senator Kerauver. Mr. McClure, there is one factor you overlooked 
in this matter. The 20 days’ notice requirement does not change the 
fundamental laws, whether the sale or the merger is legal or illegal. 
Admittedly it is desirable to act fast but isn’t it to your advantage 
to not have to unscramble the eggs after they get scrambled, but, 
rather, to take a little more time so as to avoid that? Many of these 
little matters the Federal Trade Commission and the Department of 
Justice would rule as not consequential and would not take any 
action. In that case, you can go on with safety with what you are 
doing, whereas the way you are acting now you are liable to run into 
the situation where you might be called upon after the act to try to 
unscramble what you have already done. 

Mr. McCuure. Sir, you have hit upon a very important point, and 
if I may I would like to show you a typical example here of exactly 
what happens. Here is a reservoir that is being developed for oil and 
gas. There were two wells in and both of them were very substantial. 
A company decided that this 60 acres was a good 60 acres and they 
elect to purchase that and pay for a one-half interest in it $125,000, 
which they had to capitalize on their books, and the only way they 
could get the capital off their books was through depletion. Now, 
in the course of this transaction, within 60 days after this transaction 
had been consummated on paper, a dry hole was drilled at this point 
and this company never would have gone through with that transac- 
tion if it had been in a nebulous state 1 day. 

Senator Kerauver. Of course this bill wouldn’t have referred to 
what you did there because it wouldn’t reach the 10 million limit, or 
1 million either. 

Mr. McCuure. But properties do—as I tried to point out, properties 
do exchange hands and where this very situation—— 

Senator Winey. If you had struck oil there, what would it have 
been ? 

Senator Kerauver. The point I am making is that there are some 
parts of this 20-day notice provisin which not only give the Govern- 
ment notice, but it is contemplated that they might protect you in 
what you are doing so that you won’t be running a risk of violating 
the antitrust laws yourself, 

Mr. McCuvre. Senator, my point is that events—in other words, if 
you were dealing in a commodity of common stock exchange or in a 
commodity, a merging cor poration, you have a rather static situation. 
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In other words, the standard of the several oil companies which might 
even contemplate a merger, they are not going to substantially change 
their general picture in any 20 days or 90 days, so this does not become 
an issue, but where we are out here dealing with a very high risk 
commodity, crude oil or natural gas, and where the event of dry 
wells—in other words, by the same token, we may have a piece of 
property here that I wouldn’t sell to you or any other living soul for 
a hundred thousand dollars or a million dollars. If you want to use 
the figure as an exemption, I wouldn’t sell it at that, and then 20 
minutes later I couldn’t give it away. 

Senator Kerauver. Another point, you see, is that this doesn’t pre- 
vent you from entering into a contract. If you want to enter into a 
contract with Standard Oil of California to sell your property, that 
is well and good. [f it is over $10 million or over a million dollars, 
all it would mean is that the contract would not be consummated 
until after the 20-day waiting period. 

Mr. McCuvure. Now, then, fet me ask you this question, sir: Who 
in the Government or who in the agency that would be called upon to 
make this decision could, after one of these wells have been drilled in 
dry and had wiped out the economic value of that property, could 
justify to the stockholders or to the United States Government or to 
anyone else that the transaction go ahead and be completed? In 
other words, could any person in the Government advocate the comple- 
tion of a transaction for a million dollars for a worthless property ¢ 

Senator Kerauver. Let me make this clear: Suppose you enter into 
a contract with Standard Oil of California to sell them an oil well for 
say, $1,500,000. 

Mr. McCtoure. Yes, sir. 

Senator Kerauver. This doesn’t prevent you from entering into that 
contract. All it does require you to do is that when your contract is 
entered into, that you have not actually consummated or actually 
transferred stock, and so forth, until you have given the Government 
20 days’ notice. During that 20 days, this envisions that you come 
down and talk to the Federal Trade Commission and the Department 
of Justice. They have a right to waive the 20 days. They also have 
a right to tell you that this is a situation in which we wouldn’t con- 
template any antitrust action, so that you wouldn’t have to be worried 
in years to come about them ordering you to unscramble the egg that 
you have just scrambled. 

Mr. McCuure. Well, I can certainly appreciate what you have said. 
I still wholeheartedly feel, knowing with a great deal of intimacy 
how our business functions, that any tendency at that point to try to 
establish values and so forth, and even for us to have agreed on the 
value, as to its actual value, is something we could not have done. 

Now, I again say what is to prevent or what is to lead us to the 
assurance where I could, for instance, go and borrow money on that 
contract, that the Federal agency with whom we are going to discuss 
the matter is going to approve the contract? 

Senator Kerauver. They don’t approve the contract; they just tell 
you that in this particular situation we don’t think it is a violation of 
the antitrust laws. 

Mr. McCuure. We sincerely fail to see, Senator, where a bill as 
such can find the application in the oil industry and the acquisition 
portion of which we discussed. 
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Senator Kerauver. Mr. Chumbris, you had some questions? 

Mr. Cuumerts. Mr. Chairman, I just wanted to point out that we 
have been talking about the 20-day period I do believe that the 
record shows that when Judge Gwynne was before the subcommittee 
it was agreed that 60 days, with the right of an additional 30 days, 
would be more preferable. I read from the testimony : 

So perhaps a 60-day provision, with the right to extend it an additional 30 
days would be preferable? 

Judge Gwynne. That is right. I think the 20 days, with the right to extend, 
would be too short. I would say that either the 90-day provision or the 60-day, 
with a right to extend 30 days, would be preferable. 

I only bring that out because you are discussing the 20-day period. 

Mr. Dixon. That is Mr. Gwynne’s view. 

Senator Kerauver. That was his testimony. 

All right; anything else ? 

Mr. Dixon. Just one point, Mr. Chairman. 

As I understand the oil business, as it is treated by the legislative 
body, it is a pretty special industry in and of itself. It may be very 
well that what this gentleman has brought before this subcommittee 
points up a particular situation as to the exploratory feature of the 
oil business. But so far as its application generally to the whole leg- 
islation, I would point out that 1t doesn’t appear to me to be relevant 
to the entire business community in the United States, which per- 
haps is not faced with the instantaneous decisions that you have been 
describing that you must make in this industry. 

Then there is only one other thing which Mr McHugh suggests 
that I should ask you. Don’t you consider your particular explora- 
tory business as a specialized business separate and distinct and apart 
from the great American business community ? 

Mr. McCuure. I suppose, sir, that you could say there are other 
businesses which may have to move as competitively, but our explora- 
tory phase of this business, just as Senator Wiley alluded to, I was 
going to make a swap and say, Senator, I will trade your job with 
your salary this year for the profits we have made. 

‘ Senator Wirey. If you will give me 271% percent to start off with, 
ne. 

Mr. McCuoure. You can have that, too, sir, because in this particu- 
lar year we have expended a tremendous amount of money looking 
for this oil and we have had one of those years where our dry holes 
have been plentiful. 

Mr. Dixon. Keep this in mind when you answer, sir: My particular 
question to you is whether you are objecting to the bill as such or are 
you objecting to it just because of the way it affects your business? 

Mr. McCuvure. We are objecting to it primarily as it affects our 
business. 

Mr. Drxon. You are an expert in your business ? 

Mr. McCuoure. That is correct, sir. 

Mr. Dixon. You are not expert, we will say, in the steel business and 
automobile business ? 

Mr. McCuure. I am not, no, sir. 

Mr. Dixon. In other words, the great business community of 
America is broad and to my personal knowledge I don’t know of 
many businesses where you have to make these decisions as you have 
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been describing here this afternoon because tomorrow morning the 
Property may not be worth as much or may be worth more. 

Mr. McCuovre. That is correct. 

Mr. Dixon. But, then, one other thing: Senator Wiley brought up 
the proposition here that I don’t clearly understand to apply. The 
bill, as I understand it, Senator Wiley, envisions a waiting period 
and a look-see in a definite exchange of stock or assets. Now you seem 
to describe a situation which went beyond that point, where someone 
undertook to develop something jointly. 

Senator Witey. Wait a minute, not only stock—“acquire directly 
a whole or any part of the stock.” If it stopped there, O. K., but it 
also says “other capital, stock, or assets of one or more corporations.” 
My Lord, what is an asset ? 

Mr. Dixon. “Or acquired.” ‘That means outright acquired; it 
doesn’t mean just put up. It means something exchanged, something 
passed. It wasn’t something that you and I made an agreement that 
we would enter into a proposition and dig a hole in the ground and 
see if oil came out. That would mean we would be jointly in that 
operation. 

What this gentleman is talking about here is after he has dug a 
hole and he has hit oil. He then wants to have capital and he wants it 
fast. So to get his capital he must sell stock or sell out. Therefore, 
definitely he sells something. It isn’t a note he signs; he sells some- 
thing. 

Senator Wixey. I haven't any objection to your statement there, 
but to me it is very clear, knowing so little about the situation, that if 
companies X, Y, and Z have total capital assets between them of over 
$10 million, that suppose I have a little bit of oi] out and I think the 
land is O. K. and then I go to X and he gets interested. But he 
doesn’t want to take the gamble all alone, so he goes to the other two 
and X hasn’t the money, so Y provides X the money and X gives Y 
his note. Y has X’s assets and there you are violating the statute. 

It says: 

Total combined capital, surplus, and undivided profits of the acquiring and 
the acquired corporations are in excess of $10,000,000. 

Mr. Drxon. That is right, sir, the two of them. 

Senator Witey. I go back to my original proposition. This idea 
of searching around in this age of billions; yesterday the House 
appropriated something like a half billion dollars or authorized it 
for mutual assistance. Now we want to take these little fellows 
who are trying to get to the point where they can pay a little income 
tax and say you have to go up to Washington every time. If you 
would increase that somewhat, to where I wouldn’t have any objec- 
tion, but if you are going to leave it at $10 million—by the way, next 
year, the way things are going now, you may have have a 25-cent 
dollar, and it won’t mean anything. When I came to Washington 
19 years ago, I could buy a beautiful house up here on Massachusetts 
Avenue for $15,000. Today they want $60,000 for the same house. 
What happened to my dollar? 

Mr. Mathes. Senator Kefauver and Senator Wiley, it is a pleas- 
ure to appear before you this morning. 

Senator Keravuver. Thank you, Mr. McClure. 

Any questions ? 
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Mr. McHueu. Do I understand that you believe this bill would 
necessarily delay your plans for acquiring an interest in developing 
or mining either wholly undeveloped or partially undeveloped min- 
eral property / 

Mr. McCuure. Now, first of all, I would like to state in our par- 
ticular business, which is the only thing which I can speak about with 
some degree of assurance, they develop property in our business and 
as to the developed property, at the point where we have completed 
a producing oil well, from that time on it is a developed property. 

Mr. McHvueun. As I understand the situation you are describing, 
before the oil well has been developed you are interested in acquiring 
the property prior to that time? 

Mr. McCuure. Both instances. Primarily, as Mr. Dixon has 
pointed out, it involves a situation where we have drilled a well. The 
well is producing, so therefore it is a developed property and at that 

oint we are searching for capital. That is primarily where it is 
involved. It also does involve property that is undeveloped, in- 
asmuch as you may have a tract of land, a section abutting on to 
other production, in which you will go in or—for instance, it is not 
an uncommon practice in bidding for land in the West where the 
Indians will acquire as much as a million, five hundred thousand for 
a section or a group of land which will be involved in a territory 
that is being developed for production of gas. Those are not devel- 
oped territories because they do not have the producing well on it, you 
see. 

Have I not answered your question ? 

Mr. McHveun. Not entirely. Do I understand in every case the 
asset you would be interested in acquiring is either wholly undevel- 
oped or partially undeveloped. 

Mr. McCuure. Or developed. 

Mr. McHveu. It can be fully or completely developed ¢ 

Mr. McCuvure. That is right. Again I want to point out the defini- 
tion of “develop” being the fact that here is a 40-acre tract and by the 
State Conservation Act in the State of Michigan in which we are 
drilling, they have set the spacing at 40 acres, 1 well per 40 acres. 
Therefore we have completed the well on 40 acres. It has come under 
production April 24 and therefore is developed April 24. It may 
continue to produce 10 or 15 years or 2 years. 

Mr. McHveu. You would be interested in acquiring that asset ? 

Mr. McCuure. Yes, sir. 

Mr. McHvueu. Now I understand your position to be that with ref- 
erence to these types of acquisitions, you feel that this would have no 
effect upon competition ; therefore, there would be no need for you to 
be required to report that way? Is that correct ? 

Mr. McCuvre. That is correct, it would not. 

Mr. McHvueu. Would you have any objection to this bill if it made 
an exception for the waiting period and the notification required in 
connection with the acquisition of partially or wholly undeveloped 
mineral property ¢ 

Mr. 5 ven. As I pointed out or attempted to, I felt that the 
waiting period per se was not the important issue involved. The 
issue is the attempt to bring before the Government agencies a 
nebulous 
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Mr. McHvueu. Notification ? 

Mr. McCuovre. Notification. 

Mr. McHven. You don’t want to notify ? 

Mr. McCuure. That is correct. 

Mr. McHvueu. Suppose you were exempted from notification in 
connection with any acquisition involving wholly undeveloped or 
partially undeveloped mineral property. Wouldn’t that meet most of 
your situation ? 

Mr. McCuvure. It would substantially solve our industry problem. 

Mr. McHvueu. Let me read you the language of an exemption pro- 
vision dealing with that situation, which was included in the House 
bill, and see if this wouldn’t meet your particular problem. This bill 
would exempt from the notification and waiting provision—I am 
reading from House bill 7698— 
any acquisition of (1) stock or other share capital of a corporation, 75 percent 
or more of the market value of the assets of which consist of undeveloped or 
partially developed mineral mining or timber land properties, or, (2) the whole 
or part of such undeveloped or partially developed mineral, mining or timber- 
land properties. 

Mr. McCuoure. I would have to include “developed,” as to our inter- 
pretation of “developed” in that, in order to meet the objection. 

Mr. McHuen. I assume you are referring to the second portion of 
this provision for exempting 2 whole or a part. 

Mr. McCuure. The first portion also alluded to “partially.” In 
other words, the developed portion is also a very important part of it 
because here is a situation where we have 40 acres, today it is worth 
$40. A well is drilled on it and it is producing substantially and the 
value increases as a result of finding the mineral resource. At that 
point it is developed. 

Mr. McHveun. It is not wholly developed, though. 

Mr. McCuure. In the case of the 40 acres, it is wholly developed 
because the State conservation department says to us you may drill 
1 well on this particular 40-acre tract. In the case of a gas well 
you may drill 1 well on a 160-acre tract, so that tract is a fully devel- 
oped entity. 

Mr. McHveu. It is being operated by someone else ? 

Mr. McCuure. It might be owned by someone else; yes. Supposing 
it is being operated by someone else and we are the acquirer. At that 
point, the point of production is the developed stage, if I make myself 
clear. 

Mr. McHveun. I am still not clear what it is you are seeking to do. 
In this case, the acquisition of this particular piece of land on which 
you say the well had been drilled and therefore has been completely 
developed, that is only part of the total acquisition you are interested 
in getting ? 

Mr. McCuwure. I may be interested in the total acquisition. 

Mr. McHveu. It might be everything? 

Mr. McCuvre. That is correct. 

Mr. McHven. It is completely developed ? 

Mr. McCuvre. That is correct. 

Mr. McHuen. There may be a competitor of yours who may be 
operating and selling oil produced by this well you are trying to get? 

Mr. McCuiure. A competitor—in what respect do you say a com- 
petitor ? 
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Mr. McHveu. A competitor in connection with the ownership and 
the production of oil from these wells. 

Mr. McCrure. Well, I have not just swallowed your observation. 
I am sorry, I missed the point. Would you mind restating that and see 
if [can grasp it? 

Mr. McHveun. You state, in connection with some of these acquisi- 
tions, the property which you are seeking to acquire may be a well 
which the State has said is all that can be drilled on that property. 

Mr. McCuvre. That is right. 

Mr. McHuen. Therefore, by your definition that constitutes a 
wholly developed mineral property ? 

Mr. McCure. Correct. 

Mr. McHueu. Now that well has been drilled and it is being 
operated. 

Mr. McCuvre. Correct. 

Mr. McHven. Presumably some corporation is in there and is 
operating and drilling it and selling the oil ? 

Mr. McCuure. That is correct. 

Mr. McHveu. You are engaged in the same business yourself, are 
you not? 

Mr. McCuure. Yes, sir. 

Mr. McHven. So that if you wanted to eliminate the competition 
of that person, you could go in and acquire this asset; is that correct ? 

Mr. McCuvre. No, it is not a case—that is what I thought you were 
driving at—it is not a case of eliminating the competition. You see, 
underneath this tract of land there is only so much oil. That oil be- 
longs to the very owner; it belongs to the owner of the leased rights 
and no matter how the equity is, it is not a case of eliminating com- 
petition. At the very best, all it does is reduce operating costs. It is 
not a case of eliminating competition as such. He has a reason for 
wanting to dispose of that and his reason for making disposition is 
to acquire capital to do other things. 

Mr. McHueu. I understand what his reason may be. If the bill is 
aimed at preventing people who are interested in acquiring or on 
some occasion getting hold of an asset which may have the effect of 
taking someone out of competition, where competition is reduced 
substantially—I am trying to find out whether there are any situa- 
tions where the acquiring company may, in this situation, acquire 
assets which would have some detrimental effect upon competition. 

Mr. McCuoure. In effect, it does not affect competition. 

Senator Keravuver. All right. Thank you, Mr. McClure. 

Mr. McCuure. Thank you very much, Senator. 

Senator Kerauver. Mr. J. D. Durand, Air Transport Association 
of America. 

Weare glad to have you here, Mr. Durand. 

Mr. Duranp. Thank you. 








STATEMENT OF J. D. DURAND, SECRETARY AND ASSISTANT GEN- 
ERAL COUNSEL, AIR TRANSPORT OF AMERICA 


Mr. Duranp. Mr. Chairman, I have a brief 214-page statement. 
Possibly it might save the committee’s time if I simply read it. 
Senator Keravuver. All right, sir. 
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Mr. Duranp. My name is J. D. Durand. I am secretary and as- 
sistant general counsel of the Air Transport Association of America, 
which is composed of substantially all of the certificated airlines of 
the United States. The Air Transport Association appreciates the 
opportunity of appearing before this committee to express its views 
on §. 198 relating to premerger notification, and I might say, Senator, 
my remarks would apply to S. 722, as well, whic h is a somewhat 
~~ nparable bill. 

e urge that the committee include in any bill reported by it, deal- 
a with prior notification of corporate mergers, a provision substan- 
tially similar to that appearing on page 6 of S. 198, lines 10 through 
22. “This language has the effect of exempting, from the notific ation 
and waiting period provision of the bill, airline mergers and consolli- 
dations, or the acquisition of the stock or assets of one airline by 
another. Since these matters are, by virtue of section 408 of the Civil 
Aeronautics Act, completely under the jurisdiction of an arm of Con- 
gress, the Civil Aeronautics Board, we believe that this exemption is 
proper and should be included in any legislation approved by this 
committee. 

When, in May of 1956, similar legislation was pending before this 
committee, the Chairman of the Civil Aeronautics Board, in a letter 
dated May 22, 1956, advised the committee that because of the com- 
prehensive jurisdiction of the Civil Aeronautics Board over airline 
mergers, consolidations, and acquisitions, premerger notification and 
waiting periods are “unnecessary in relation to air transportation and 
to some extent duplicative of existing law.’ 

Section 408 of the Civil Aeronautics Act makes it unlawful for 
any airline to seta nv or merge with another or to acquire another 
airline, unless upon application to the Civil Aeronautics Board, such 
merger, consolidation, or acquisition is approved by the Board. The 
Board does not have the duty of keeping itself informed with regard 
to mergers or consolidations of airlines. The airlines have the duty 
of informing the Board of contemplated mergers and of obtaining the 
Board’s approval of them, and failure to discharge this duty “sub- 
jects the airlines to civil and criminal penalties. 

In order to obtain Board approval of a merger the airlines con- 
cerned must demonstrate, in a public hearing, to the satisfaction 
of the Board that the proposed merger is consistent with the public 
interest, that it will not result in creating a monopoly or monopolies 
and thereby restrain competition or jeopardize another airline not a 
party to the transaction. ‘Thus, the airlines are under a statutory 
duty to submit all the information and data which the Board needs to 
determine the merger’s impact upon competition. The statute pro- 
vides for full investigation, and that the information must be made 
available to the Board expeditiously, otherwise the proceeding will 
not go forward. 

Section 408 of the Civil Aeronautics Act requires that a public 
hearing be held in every proposed merger case. That section im- 
poses upon the Board the duty of notifying all other persons, in 
addition to those involved in the merger, “known to have a sub- 
stantial interest in the proceeding,” of the time and place of the hear- 
ing. Interested airlines have the right to intervene in the proceed- 
ings and to have a full hearing on any claim that the merger would 
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restrain competition or jeopardize their operations. As anyone who 
is familiar with section 408 proceedings knows, interested airlines 
are active and vocal parties to these proceedings. 

In summary, the airline industry agrees completely with the Civil 
Aeronautics Board that however necessary the proposed legislation 
may be for unregulated corporations, it is completely unnecessary in- 
sofar as the airlines are concerned. Therefore we urge the com- 
mittee to include a provision similar to the one appearing at lines 
10 through 22 at page 6 of S. 198 in any bill which it reports dealing 
with premerger notification and waiting periods. 

We recommend to the committee that it approve a minor tech- 
nical amendment to the provision exempting federally regulated 
industries. Specifically, it is recommended that the proposed ex- 
emption provision (commencing at line 10 of p. 6 of S. 198) be amend- 
ed by the insertion, after the word “exempt” in line 13, of the follow- 
ing phrase: “under any specific provision of law, including the last 
paragraph of this section,”. This technical amendment is necessary 
because, in the case of airline acquisitions, mergers, and consolidation 
which are approved by the Civil Aeronautics Board, exemption from 
the antitrust laws is provided not only by section 414 of the Civil 
Aeronautics Act but also by section 7 of the Clayton Act. To re- 
move any possible ambiguity, therefore, the pending bill should re- 
fer not only to section 414 of the Civil Aeronautics Act but to the last 
paragraph of section 7 of the Clayton Act. The technical amend- 
ment suggested above makes that reference. 

Senator Keravuver. Thank you very much. 

Any questions ? 

Mr. Duranp. Senator, there is one other point not covered in the 
testimony, if I may take one moment. I was rereading this morning 
the letter which Chairman Durfee of the Civil Aeronautics Board sent 
to this committee in 1956. He points out that he doesn’t think it is 
the intention of bills of this kind to reach sales of aircraft by an airline 
which is acquiring new aircraft and selling used aircraft to another 
airline, in connection with a reequipment program. I believe in the 
House bill there was a provision that sales of stock in trade is not 
considered as sales of assets within the $1 million limitation. 

I didn’t find a corresponding provision in this bill. It may be 
possible that this bill could be read to include the retirement by an 
airline, in connection with a reequipment program, of, say, DC-3 or 
DC-4 aircraft by sale to another airline, which finds those aircraft 
very serviceable. 

Now, as Chairman Durfee pointed out in his letter to this committee, 
those sales have no competitive implication. The airlines both continue 
to render the service that they are required to do so by the Board. 
It merely affords one airline the chance to buy the new equipment, 
jet equipment, perhaps, and it gives the other airline the chance to get 
additional stanlaoie and possibly larger airplanes. 

We would certainly urge that the committee instruct the staff to 
include whatever language is necessary in the bill to exclude from the 
operation of the notice and waiting provisions, this type of transaction 
which the Civil Aeronautics Board has said has no competitive 
implication. 
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Senator Keravver. May I ask the staff whether we have asked the 
Civil Aeronautics Board for an opinion of this bill and have we 
received a reply ? 

Mr. Cottins. Senator, we did not ask the views of the CAB this 


year in view of the fact we had reports of all of the agencies on 
S. 9424 of the 85th Congress. 
Senator Keravver. Let’s let the letter referred be made a part of 
the record of this hearing. I think we all understand that problem. 
(The letter reads as follows :) 


Hon. JoserH C. O’MAHONEY, 
Acting Chairman, Subcommittee on Antitrust and Monopoly, Committee on 
the Judiciary, United States Senate, Washington, D. C. 


Deak SENATOR O’MAnOoNEY: This is in reply to your request for a report on 
H. R. 9424, S. 3341 and S. 3424, bills requiring prior notification of certain 
corporate mergers. 

The Board dces not oppose the proposed legislation. On the other hand, it is 
the opinion of the Board that however necessary and beneficial amendatory 
legislation of this type may be in other areas, the legislation is not required for 
effective control of the acquisition of the stock or assets of air carriers subject 
to the Civil Aeronautics Act of 1938. 

Section 408 (a) of the Civil Aeronautics Act (49 U. S. C. 488) provides as 
follows: 

“It shall be unlawful, unless approved by order of the Board as provided in this 
section 

“(1) For two or more air carriers or for any air carrier and any other 
common carrier or any person engaged in any other phase of aeronautics, to 
consolidate or merge their properties, or any part thereof, into one person for 
the ownership, management, or operation of the properties theretofore in 
separate ownerships ; 

“(2) For any air carrier, any person controlling an air carrier, any other 
common carrier or any person engaged in any other phase of aeronautics to 
purchase, lease or contract to operate the properties, or any substantial part 
thereof, of any air carrier ; 

“(3) For any air carrier or person controlling an air carrier to purchase, 
lease, or contract to operate the properties, or any substantial part thereof, 
of any person engaged in any phase of aeronautics otherwise than as an air 
carrier ; 

“(4) For any foreign air carrier or person controlling a foreign air car- 
rier to acquire control, in any manner whatsoever, of any citizen of the 
United States engaged in any phase of aeronautics ; 

“(5) For any air carrier or person controlling an air carrier, any other 
common carrier, or any person engaged in any other phase of aeronautics, 
to acquire control of any air carrier in any manner whatsoever : 

“(6) For any air carirer or person controlling an air carrier to acquire 
control, in any manner whatsoever, of any person engaged in any phase 
of aeronautics otherwise than as an air carrier ; or 

“(7) For any person to continue to maintain any relationship estab- 
lished in violation of any of the foregoing subdivisions of this subsection.” 

Section 408 (b) provides that any person seeking approval of a consolidation, 
merger, purchase, lease, operating contract, or acquisition of control specified in 
subsection (a) shall file an application with the Board. It further provides that 
the Board shall give notice of such application and shall hold public hearings 
before entering any order approving or disapproving the transatcion in accord- 
ance with the standards prescribed by the subsection. Section 408 (e) vests 
power in the Board to investigate to determine whether any person is violating 
any provision of section 408 (a) and if it finds after hearing that such violation 
exists to require such action as may be necessary to prevent further violation. 
Section 414 relieves from the operation of the antitrust laws persons affected by 
an order made under section 408 insofar as may be necessary to enable such 
person to do anything authorized, approved, or required by such order. 

In view of the board scope of the foregoing provisions of the Civil Aeronautics 
Act, it is difficult to visualize an acquisition involving air carriers, or an air 
earrier and one of the other persons enumerated in section 408, which could have 
any significant impact on competition and that would fall within the purview of 
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the advance notice requirements of the legislation, that would not also be subject 
to the advance approval requirements of section 408. Similiarly, in the light of 
procedures specified by section 408 (b), which include the requirement of notice 
and public hearing, and of the necessity of developing an adequate record to serve 
as the basis for a decision on the merits of the application, it seems clear that 
normally the time elapsing between the filing of an application for approval under 
section 408 and the date of the Board’s decision would exceed considerably the 
90-day waiting period specified in the proposed legislation and that the informa- 
tion developed at the hearing before the Board would be as comprehensive as that 
required to be submitted under the proposed legislation. It, therefore, appears 
that insofar as acquisitions involving air carriers, or air carriers and other per- 
sons described in section 408 are concerned, the proposed legislation would largely 
duplicate existing requirements and would result merely in imposing on air 
earriers proposing to enter into transactions for the acquisition of stock or assets 
the requirement of making duplicate submittals of information. 

There are only two respects in which it appears to the Board that the legisla- 
tion would materially alter existing requirements. First, it would by law require 
that the Attorney General, as well as the Board, be notified of proposed acquisi- 
tions to which air carriers are parties. It is questionable, however, to what 
extent this is of real importance in view of the requirements of the Civil Aero- 
nautics Act for advance application for approval, notice, and public hearing. 
In this connection, it might be pointed out that the Attorney General is free to 
petition to intervene in proceedings before he Board to become a party thereto, 
and to participate fully in the proceedings. In certain past Board cases involving 
applications for approval of proposed intercorporate transactions he has done so. 

Second, in a limited number of cases the requirement in the bills for advance 
notification of proposed acquisitions based upon the dollar values and per- 
centage relationships involved in the transaction might prevent the unlawful 
consummation of transactions without advance Board approval. As already 
indicated, the Board does not believe that the proposed legislation would embrace 
any transactions between air carriers that might have a significant effect upon 
competition that are not also subject to the Civil Aeronautics Act. On the other 
hand, it is always possible that a mathematical standard would prevent situations 
from arising of the kind that have faced the Board in an extremely limited 
number of instances in the past in which a carrier has failed to make application 
to the Board, contending that the transaction did not fall within the purview 
of section 408 and the Board has subsequently found that approval under the 
act was required. It is not necessary here to determine whether had the pro- 
posed legislation been in effect it would have covered the transactions that were 
consummated without Board approval, or to discuss the competitive situations 
that existed in the specific cases. The important point is that situations of this 
type have not been a problem of any magnitude in the case of air carriers and that 
the Board has not encountered the difficulty that appears to have been a major 
one in other fields of “unscrambling” the consummated transactions. As a prac- 
tical matter, it seems unlikely that any real problems of this nature will arise 
in the field of air transportation, particularly since the carriers have a definite 
incentive to seek prior Board approval both to avoid the expense and dislocations 
involved should the Board subsequently take jurisdiction and require them to 
purge themselves of the violation before it will undertake to pass upon the ques- 
tion of whether the transaction should be approved on the merits, and, in situa- 
tions which may have competitive implications, to obtain the antitrust immunity 
that goes with Board approval. 

Should the Congress see fit to enact amendatory legislation of the type proposed, 
there is one matter in the pending bills affecting air carriers and air transporta- 
tion that the Board recommends be clarified. As the committee is aware, our air 
carriers are engaged in substantial reequipment programs involving the purchase 
of newer type aircraft for their own services and the sale of their existing fleets 
to other air carriers who find them suitable for their services. These transac- 
tions have no competitive implications; the purchaser acquires no element of 
control over the seller, and the seller is not relieved of any of his existing obliga- 
tions to render the services specified in its certificate of public convenience and 
necessity. In many cases it may be desirabel and important, for various reasons, 
to consummate the transactions promptly, in which event the Board might either 
undertake an expedited hearing under section 408 of the act or exempt the car- 
riers involved from the requiremnt of obtaining approval pursuant to section 408. 
The bills now before the committee specifically provide that the term “assets” 
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shall not include stock in trade sold or held for sale by a corporation in the ordi- 
nary course of its business. We believe that aircraft sales of the nature outlined 
above are transactions of the type contemplated by the exception made in the 
bills. However, since in a strict sense an air carrier’s flight equipment could not 
be considered as its stock in trade, it would be desirable to make clear that the 
requirements are inapplicable to such sales. 

Subject to clarification suggested above, the Board feels that the legislation, 
while unnecessary in relation to air transportation and to some extent duplica- 
tive of existing law, would not be inconsistent with the policies or objectives of 
the Civil Aeronautics Act and would not impair the ability of the Board to carry 
out its responsibilities under the act. 

The Bureau of the Budget has advised that there is no objection to the sub- 
mission of this report. 

Sincerely yours, 
(Signed) James R. DURFEE, 
Chairman. 

Mr. Dixon. Mr. Durand, to make the record perfectly plain, you 
do not oppose the bill as such, do you? 

Mr. Duranv. We do not oppose S. 198 or S. 227 since both of those 
bills contain a provision which exempts mergers or consolidations 
approved by Federal agencies, which includes the airlines. 

nator Kerauver. Thank you very much, sir. 


Mr. Fred W. Peel, of the American Mining Congress. 


STATEMENT OF FRED W. PEEL, THE AMERICAN MINING CONGRESS 


Mr. Prev. Mr. Chairman and gentlemen: My name is Fred W. 
Peel. I am a member of the law firm of Alvord & Alvord, Washing- 
ton, D.C. I am appearing today on behalf of the American Mining 
Congress—a national organization representing all branches of the 
mining industry—on the premerger notification provisions of S. 198 
and 8. 722. 

Senator Kerauver. Mr. Peel, you have a prepared statement with 
a number of appendixes. Your full statement, with all of the appen- 
dixes, will be printed in full in the record of the hearing. If you 
will, just discuss such parts in your own way, as you wish, having a 
due regard for the shortage of time. 

Mr. Pest. Yes, sir. 

(The statement referred to may be found in the appendix on p. 191.) 

Mr. Prev. The American Mining Congress is opposed in principle 
to any premerger notification requirement and any waiting period. 
The theoretical advantages to the Government which are merely pro- 
cedural and, in our opinion, the advantages to the Government would 
be very small at best, whereas a sweeping proposal of that nature, in- 
volving delays up to 90 days in the consummation of business transac- 
tions, could be disastrous, in our opinion, to the American economy. 

I wish to speak particularly of the special problem of the mining 
industry, and that 1s a problem that arises from the fact that mining 
concerns are dealing in wasting assets. It is very much like a store 
selling its inventory. A mining concern has got to continually 
replenish its mineral reserves, which are its stock in trade, in order 
to stay in business. With that in mind, we suggest that if this subcom- 
mittee does recommend premerger notification, it include an exemp- 
tion for the acquisition of undeveloped or partially developed mineral 
properties or interest in such properties. 
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Senator Kerauver. Is the amendment satisfactory which has been 
referred to in the House bill? I assume that was probably included 
upon your suggestion. 

Mr. Prev. Yes; it is satisfactory. I would make a technical sug- 
gestion in connection with it. 

Senator Kerauver. Your technical suggestions are contained in 
the appendix to your statement? 

Mr. Prex. Yes, sir. We have reversed the order of the two clauses 
in the amendment in the House bill to avoid any possible implication 
that the exemption would apply where a mineral property is ac- 
quired, only if acquired from a corporation, 75 percent or more of 
whose assets were in undeveloped or partially developed mineral 
properties. 

Actually it shouldn’t make any difference, if it were partially de- 
veloped or undeveloped mineral property what sort of corporation 
it has been acquired from, and to make that clear we have reversed 
the order of the two clauses as contained in the House bill. 

This is the only change we have suggested. However, we would 
suggest that the committee’s report on the bill correct what we be- 
lieve is a misapprehension contained in the House Judiciary Com. 
mittee’s report in its discussion of this provision. In general we 
endorse the statements in their description. However, there is an 
implication in the House Judiciary Committee report that a prop- 
erty would not or could not be only partially developed if it was in 
commercial production. 

Now the phrase “commercial production” has a technical meaning 
in the mining industry, particularly in the application of the income 
tax to it, and that means any sale of the products of the mine. We 
feel that that would be unduly restrictive, and that the phrase “par- 
tially developed” is not meant to be limited to that degree. 

Mr. Drxon. You are afraid of their explanation of what “partially 
developed” means in subsection 7, that what they speak of would not 
exactly jibe with your idea in the mining industry / 

Mr. Peex. That is correct, Mr. Dixon, just in that particular re- 
spect. In other respects, the description is proper. 

Mr. Drxon. So with this language, then, that 1s contained in H. R. 
7698, as explained in the report, if you change the words as you have 
suggested here, you would accept it then; is that correct ? 

Mr. Peet. That would correct the peculiar problem the mining 
industry has in this area and would put us on a par with the rest of 
American business in dealing with the provisions of any premerger 
notification and waiting period legislation, but the Mining Congress 
still opposes the principle of the bill. 

Now we have a number of amendments which we think would help 
alleviate the problems which would arise from the proposed legisla- 
tion. The rest of the amendments are not peculiar to the mining 
industry, but we think they would be helpful to industry in general. 

Senator Kerauver. Mr. Peel, in talking for the mining industry, 
do you include oil exploration mining? 

Mr. Prev. No, sir. The American Mining Congress does not 
represent the oil and gas industry. 

Senator Kreravuver. It represents all other mining? 
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Mr. Prev. All other. The major portion of the production of the 
metal mines and the nonmetallic mineral mines, but not oil and gas. 

Senator Keravuver. Are there any other particular matters you want 
to bring out here? 

Mr. Prev. I would like to mention the problem of foreign acquisi- 
tions particularly here. This bill, S. 198, in our opinion can cause 
more dangerous consequences in terms of foreign acquisitions than 
could the bill which was reported out by the House Judiciary Com- 
mittee last year, and this is because this bill applies regardless of 
whether the corporation the stock of which is acquired or whose assets 
are acquired is engaged in commerce in this country. 

I presume that that requirement was eliminated in order to cover 
the acquisition of intrastate businesses and we have no opinion on that 
point, but removing the requirement that the acquired corporation be 
engaged in commerce has unfortunate side affects on foreign acquisi- 
tions which would be detrimental to the Government’s program of 
encouraging investment abroad in underdeveloped countries. Amer- 
ican business would be at a disadvantage compared to foreign business 
because, as S. 198 now reads, an American concern ac quiring a foreign 

roperty or a foreign corporation, assuming that it is in excess of the 

1 million exemption and that the concern or the 2 concerns combined 
are worth more than $10 million would be required to wait 20 days, 
possibly 90 days, before it could consummate the acquisition, but it 
would be in competition with firms from other countries which would 
be under no such restriction. We suggest that would unduly hamper 
American business in operations abroad, unlike the domestic situations 
where at least all other sizable American concerns would be subject 
to the same rule. 

Senator Keravver. I don’t understand just what you mean. You 
mean that if you want se acquire a cor por ation operating in Venezuela, 

ou have to give notice under S. 198% Now you say that you would 
e operating in competition with others who would not be covered. 

Mr. PEEL. Suppose a British concern is also bidding for the Vene- 
zuelan property. They wouldn’t have to wait the 90 ds ays to get it; 
they could offer an immediate deal. 

Senator Kerauver. The House exemption on page 8 of H. R. 7698; 
under heading 14, reads— 


any acquisition of stock, other shares, capital, or assets of any foreign corporation, 
unless such foreign corporation (1) transacts business in the United States or, 
(2) has a stock or other interest in the corporation which transacts business 
in the United States * * *. 

Does that take care of the situation ¢ 

Mr. Pre. Yes, sir, that would take care of it. We have phrased it 
somewhat differently in our appendix, but that would be satisfactory. 

Senator Keravver. Allright. Any other points? 

Mr. Peet. Well, we have a number of other amendments, but they 
are all listed in the statement here. 

Senator Wier. They have 17 amendments here. 

Senator Kerauver. They will all be given consideration. 

Any questions? 

Senator Winery. I notice you strike out “one million” and then insert 
“five million.” 
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Mr. Peru. Yes, sir, we suggest that the exemptions be increased to 
5 million. The exemptions are 2 million in Senator Sparkman’s bill 
and 1 million in Senator Kefauver’s bill. 

Senator Kerauver. How about the 10-million provision ? 

Mr. Pern. We didn’t suggest any change in that. 

Senator Kerauver. Anything else? 

Mr. Drxon. No questions. 

Senator Keravver. All right, sir, thank you. 

Did anyone come from the American Paper & Pulp Association ? 

Mr. Drxon. Mr. Chairman, it was my understanding in talking to 
them that if they were able to come, they would be here. If not, they 
would furnish a statement. 

Senator Krrauvrr. If they furnish a statement, it will be made a 
part of the record. 

Now, Mr. Dixon, you have some communications. 

Mr. Drxon. Mr. Chairman, when the Federal Trade Commission 
was before the committee at various times, during the testimony vari- 
ous requests were made that it furnish certain information to the sub- 
committee. At other times Judge Gwynne suggested that he would 
send information to the committee. We are now in receipt of a letter 
from the Chairman of the Federal Trade Commission, Mr. Gwynne, 
dated April 10, enclosing certain material. I suggest that the letter 
and the pertinent parts of the material submitted be made a part of 
the record. 

Senator Kreravuver. Without objection, that will be made a part of 
the record. 

(The documents referred to may be found in the appendix on p. 226.) 

Mr. Drxon. You also received a letter dated April 2 from the gen- 
eral counsel, Mr. Vincent L. Broderick, of the National Association of 
Investment Companies. I would suggest that be made a part of the 
record. 

Senator Krerauver. It will be made a part of the record. 

(The letter referred to may be found in the appendix on p. 198.) 

Mr. Drxon. You also received a letter dated April 7 from Mr. Her- 
bert A. Bergson, the chairman of the American Bar Association, sec- 
tion of antitrust law, transmitting to you several resolutions, with a 
request that they be made a part of the record. I suggest that also be 
made a part of the record. 

Senator Krrauver. Without objection, it is so ordered. 

(The documents referred to may be found in the appendix on p. 

199.) , 
Mr. Drxon. Mr. Chairman, in anticipation of these hearings, several 
months ago the staff contacted the Federal Trade Commission and re- 
quested that the Commission bring up to date a listing of the mergers 
and acquisitions in manufacturing and mining for the years 1955, 
1956, and 1957. These listings have been received as prepared by the 
Federal Trade Commission. They are similar to those prepared by 
the Commission for the years 1948 through 1954, and which were in- 
corporated as appendix 1 of the Interim Report of the Antitrust Sub- 
committee of the House Judiciary Committee on Corporate and Bank 
Mergers, of the 84th Congress, first session. 

The opening two pages of that report, which I have in my hand, 
properly marked, describe the nature of the listings, the sources on 
which the listings are based and their general limitations. These two 
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ages would be equally applicable to the current information that we 
fase received from the Federal Trade Commission. 

Along with the introduction, I would suggest that these be made a 
part of these hearings, and with the introduction of this information, 
the listings for these more recent years will make a continuous 10-year 
period available at a ready source for anyone to find out what acquisi- 
tions have taken place in the mining and industrial field. I would 
suggest that be made a part of the record at this point, sir. 

enator KEravuver. oe I inquire whether this is going to be printed 
by the Federal Trade Commission ? 

Mr. Drxon. No, sir; it will not. It is very valuable information. 
Tt will be used, I would say, by the Government agencies; it will be 
used by private parties; it will be used by anyone interested in the fac- 
tual report on what mergers have taken place, when and what is in- 
volved. 

Senator Keravver. I think it would be a very valuable Government 
document. 

Mr. Dixon. I would suggest that it be made an appendix to this 
record. 

Senator Keravuver. Is there any objection, Senator Wiley, to hav- 
ing it printed as an appendix of the record, or could it be printed asa 
separate document and attached to this record ? 

Mr. Drxon. It would be an appendix to the record. 

Senator Krerauver. Even though a separate document, it would be 
an appendix to this record ¢ 

Mr. Dixon. Yes; it would be an appendix to the hearing that would 
be meaningful. In other words, it has a direct bearing upon the 
merger movement or the actual mergers that have taken place within 
the limitations of this study. 

Senator Krerauver. If there is no objection, I would prefer that it 
be printed as an appendix, if it could be put under separate cover; it 
would be a document that would be sold by the Government Printing 
Office ; isn’t that correct ? 

Mr. Drxon. We could make a request of the Government Printing 
Office, which they usually follow, that they do print so many because 
of the likelihood of the demand for them. 

Senator Kerauver. I think that is a better way to handle it. If 
there is no objection, we will direct the staff to proceed in that manner 
and direct it be printed as an appendix. 

Mr. Drxon. Together with these two pages of explanation which 1 
have marked, sir. 

Senator Kerauver. Yes. 

Mr. Coxiins. Would it be part of these printed hearings ? 

Senator Krrauver. No; it would be an appendix and a document 
that the Government Printing Office could sell so as to recoup the 
costs. 

Is there anything else to be presented this morning ? 

Senator Witzy. Do we have a representative of the railroads here ? 

Senator Keravuver. He is scheduled for the morning. 

If there is nothing else, we will stand in recess until 10 o’clock in 
the morning, in the same room. 

(Whereupon, at 11:30 a. m., the hearing recessed, to reconvene at 
10 a. m., Friday, April 25, 1958.) 
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FRIDAY, APRIL 25, 1958 


Unttep States SENATE, 
SUBCOMMITTEE ON ANTITRUST AND MONOPOLY, 
OF THE COMMITTEE ON THE JUDICIARY, 
Washington, D. C. 

The subcommittee met, pursuant to notice, at 10:10 a. m., in room 
155, Senate Office Building, Senator Estes Kefauver presiding. 

Present: Senator Kefauver (chairman). 

Also present: Paul Rand Dixon, counsel and staff director; Don- 
ald P. McHugh, counsel; Dr. John M. Blair, chief economist; Philip 
Layton, assistant counsel, Peter N. C humbris, minority counsel ; 
Theodore T. Peck, counsel to Senator Dirksen, and Thomas B. Collins, 
professional staff member, Judiciary Committee. 

Senator Kerauver. We will get started now. 

Our first scheduled witness is Mr. Welsh of the Association of 
American Railroads. He will probably be here in a few minutes, so 
we will now hear Mr. Robert E. Lee Hall of the Nationa] Coal Asso- 
ciation. 

Good morning, Mr. Hall. You have a prepared statement. You 
may handle your presentation any way you wish. 


STATEMENT OF ROBERT E. LEE HALL, GENERAL COUNSEL, 
NATIONAL COAL ASSOCIATION 


Mr. Haux. Mr. Chairman, it is my desire to highlight various as- 
pects of the statement. I would appreciate it appearing in full. 

Senator Kerauver. It will appear in full in the record as if read. 

Mr. Haut. My name is Robert E. Lee Hall. I am general counsel 
of the National Coal Association, with offices in the Southern Build- 
ing, 15th and H Streets NW., Washington, D. C. 

The National Coal Association is the trade organization of the bi- 
tuminous coal mine owners and operators of the United States whose 
members produce approximately two-thirds of the total commercial 
bituminous coal mined in the Nation. 

The bituminous coal mine industry is opposed to the enactment of 
S. 198, S. 722 (and H. R. 7698 in the House of Representatives), or 
any similar legislation requiring premerger notification to the De- 
partment of Justice and the Federal Trade Commission now pending 
before the Congress. Our opposition to the proposed legislation is 
ae upon the “following basic tenets: 

There has been no demonstrated need for expanding present Fed- 
er: tl controls over corporate mergers. 
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2. The burdens which such legislation would impose upon business, 
government, and the public far outweigh benefits claimed by pro- 
ponents. Ren A . 

3. The proposed legislation would discriminate unfairly against 
the producers of bituminous coal because of the unusual characteristics 
of the industry and because of the highly competitive nature of this 
business. 

We are opposed to S. 198, S. 722, and similar legislation for a num- 
ber of reasons which it is my purpose to highlight in my statement. 

We are singularly struck by the absence of any real persuasive ev1- 
dence in the record of the 84th and 85th Congress in support of this 
legislation. 

he Federal agencies charged with the duty of controlling mergers 
have not in our opinion taken a strong stand. In our experience on 
Capitol Hill when a department desires to support legislation, they 
put into high gear the propaganda, you might call it, and lobbying 
arms of the departments and they come up in force and lay the foun- 
dation for legislation. 

In this instance it is our feeling that there has been only lukewarm 
agency support. We examined with interest Federal Trade Commis- 
sion Chairman Gwynne’s statement on April 1, particularly the state- 
ment appearing on page 3 of my prepared statement. 

The membership of the National Coal Association does not formu- 
late policy recommendations on legislative matters without a careful 
examination into the public interest considerations which underlie 
proposals pending before the Congress. 

The staff of our association has made a diligent effort to determine 
the basic reasons advanced to justify the enactment of S. 198 and 
similar proposals to expand Federal controls over mergers and in- 
crease the already heavy reporting burden on the American business- 
man by requiring premerger notification to the Federal Trade Com- 
mission and the Department of Justice. 

Our search for the basis which prompts the proponents of pre- 
merger notification legislation to press for enactment of such a statute 
began early in the 84th Congress. We examined the proponents’ 
testimony in that Congress presented before committees of both the 
House and the Senate. 

We listened with care to the testimony of then Attorney General 
Brownell as well as Federal Trade Commission Chairman Gwynne 
and Department of Commerce General Counsel Nash at the opening 
of the House hearings on premerger legislation 1 year ago. 

Additionally, we have examined a number of public statements 
made by spokesmen for these agencies on this question before various 
business groups during the last few years. Finally, we noted all that 
was set forth in the most recent statement of Federal Trade Commis- 
sion Chairman Gwynne on April 1, 1958, before this committee. 

The inescapable conclusion is that a record to justify enactment of 
legislation of this character has not been made by the proponents of 
the legislation. 

_ The composite finding, based on an examination of the aforemen- 
tioned sources, appears to be that the proponents of premerger notifi- 
cation legislation have placed their principal reliance upon allegations 
as to the “inconvenience” imposed upon Government attorneys be- 
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cause they must resort to daily examination of newspapers, periodi- 
cals, and trade publications to keep informed of significant merger 
developments. 

We believe it important to note that the spokesmen for the Depart- 
ment of Justice and the Federal Trade Commission do not assert that 
mergers have progressed beyond the reach of their power and author- 
ity due to lack of information. 

‘Certainty. there are no persuasive figures in the record to indicate 
that lack of information is contributing to unlawful lessening of 
competition or the uncontrollable growth of monopolies. In short, 
the necessary basis for legislation of this character does not exist. 

National Coal Association and other opposing witnesses in the 
House and Senate hearings on this subject during the 84th Congress 
and the 1st session of the 85th, vigorously contended that neither the 
Federal Trade Commission nor the Department of Justice had made 
a strong case for enactment of legislation contemplating the exten- 
sion of their merger control powers. 

Therefore, we examined with interest the statement of Federal 
Trade Commission Chairman Gwynne before this committee early 
this month to see if any effort is made to strengthen their showing 
by the addition of persuasive facts or figures—or even unsupported 
conclusions of overriding need for expanded controls in the public 
interest. The record is barren of any such amended justification from 
the distinguished Commission head. 

On the contrary, in the statement represented as reflecting the 
“unanimous views” of the Federal Trade Commission, the Chairman 
clearly indicates there is less need for premerger legislation than 
alleged before, saying : 

Since that time the Commission has been granted funds by the Congress to 
establish a sound program for its merger work. This has enabled the Com- 
mission to establish a specialized group within its Bureau of Investigation to 
process merger investigations. In this connection we have developed a rather 
streamlined and generally effective merger detection program which has con- 
tributed immensely to the success of our merger program. Contrasted with 
3 complaints in the first 4 years, the last 3 years have seen 21 merger complaints. 
In addition, two other complaints have been approved by the Commission, and 
will be published as soon as they have been served upon the respondents. 

I point out and highlight that aspect of the distinguished agency 
heads’ testimony to show that this is not strong language to support 
Federal legislation in this field. 

One of the bases which constitutes a single uniform threat of 
rationale, you might call it, throughout the 84th and 85th Congresses 
is the representation that premerger notification legislation “would 
free staff members from having to examine trade jour rnals and news- 
papers. Yet if the legislation proposed here is enacted, it would not 
freeze staff attorneys from paperwork, but on the contrary, would 
undoubtedly result in requests for more personnel to handle more 
paperwork. 

Chairman Gwynne in his statement on April 1 made the further 
observation that by and large businessmen contemplating mergers 
were complying on a voluntary basis, and as we said last year before 
this committee and in the House of Representatives, we do not. be- 
lieve that the force of friendly persuasion should be bypassed in 
favor of legislation to compel compliance. 
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We submit that the primary ex! sean of legislation should be to 
advance public welfare and not to burden or obstruct the economy 
of the Nation solely for the purpose of simplifying the Government’s 
existing authorized control over the economy. 

Now one important aspect about the proposed legislation of par- 
ticular concern and interest to the coal interests is the fact that it is 
our belief and understanding that the legislation will relate to the 
acquisition of coal lands and coal reserves. 

I believe it is well known to the distinguished chairman of this 
committee, the stock in trade and the raw material in the coal industry 
is the acquisition of coal lands. We urged upon the House committee 
that considered H. R. 2143 last year to consider this problem and its 
relationship to the business of the coal industry. 

The subcommittee and, subsequently, the full committee, in the new 
bill which was brought out of the full committee, contained an exemp- 
tion for the acquisition of coal lands, and I have set forth on page 8 
what the House committee did in its committee print and the new bill 
which was reported out of that committee, and the attention of this 
subcommittee is directed to the House report, which is set forth at 
the bottom of page 8, which explains the basis for this particular 
exemption. 

Senator Keravver. Mr. Hall, will you excuse an interruption ? 

Mr. Hau. Yes, sir. 

Senator Kerauver. Does the exemption in the House bill, together 
with the explanation in the House report, satisfy the members of the 
National Coal Association ¢ 

Mr. Haut. As I pointed out 

Senator Krerauver. Of course, you have made some observations 
that you felt the bill was not of any great consequence, but does this 
exemption meet the specific and particular objections of the coal- 
mining industry ¢ 

Mr. Hatz. I would like to point out on page 9 that, on the last 
sentence of the House report referring to the exemption that appears 
in H. R. 7698, we do not agree with the last sentence in the House 
report where it says as follows: 

On the other hand, if a mine were acquired while it was producing or on a 
commercial scale, the transaction would not be exempt. 

And I have pointed out in my statement that we take the position 
we do not believe that the commercial-scale standard should vitiate 
the exemption. 

Now the effect of that particular sentence is to diminish almost to 
the vanishing point the value of the exemption. Our purpose in 
putting it into the statement is to show that the House committee rec- 
ognized the validity of our contention that our day-to-day transactions 
would be affected by the proposed legislation. But, in the coal-mining 
industry, it would be exceedingly difficult for the managers and oper- 
ators of the mines in acquiring lands to determine just exactly what 
is meant by production on the commercial scale. 

Obviously, to make any coal lands worth while, they have to be 
developed to some extent. The difficulty in determining what com- 
mercial scale is, is something that makes us feel that it is less than 
desirable to be tested by such a standard. 
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Therefore, our feeling is the House committee went a long way 
toward recognizing the problem. Our desire is that, whatever form 
an exemption of this character would take, it should be one that would 
not lead to the litigation or confusion or uncertainty, and the effect 
of the House report is to contribute to confusion and uncertainty on 
the application of the exemption. 

Senator Kreravuver. As I understand your testimony, you think the 
actual exemption is satisfactory, but you do take exception to the 
explanation of the exemption as contained in the last sentence of the 
report. Isthat correct? 

Mr. Hatz. The exemption is satisfactory. The legislative history 
is not. 

Senator Keravver. I think we understand. 

Mr. Cuumpris. Would this exemption that Senator Kefauver just 
referred to in the House bill be satisfactory to all facets of the coal 
business, or just to the undeveloped properties ? 

Mr. Hat. Well, it is my understanding, to the extent that such a 
question can be answered with certainty, that this exemption would 
go a very long way down the road to taking some of the sting out of 
the reporting requirement. 

Mr. Cuvumpnrts. Let’s say, for example, that 2 coal companies with 
assets over $10 million wanted to merge. Under this bill, they would 
have to give a prenotification of their merger. 

Mr. Hau. Yes. 

Mr. Cuumpris. It hasn’t anything to do with the undeveloped prop- 
erties. It is just two coal companies who want to merge. Do you 
feel that this bill would retard those two companies in their merger? 

Mr. Hatt. Oh, yes. Later on, or, perhaps, in highlighting I left out 


a very important factor, and I will try to find it, if I may. 

On page 6, down in the last paragraph, I have said: “Moreover, 
any waiting period”—under the present notification merger legisla- 
tion—“would not only be costly” in many ways— 


but, actually, would obstruct or destroy many lawful business operations. 

When negotiations in matters of this kind have reached a point of agreement, 
the entire transaction can be seriously jeopardized if the agreement has to be 
made contingent upon failure of the Government to object within the required 
notice period. = 

During the period fluctuating conditions may vitally affect the desirability 
of the transaction, and violation of the need for ordinary business privacy as to 
the details of the arrangement may well redound to the severe disadvantage of 
both parties to the agreement. 

Swiftness of action is of the utmost urgency in most cases. When the moment 
passes, the market is gone, circumstances may have changed, or earnings possi- 
bilities may be different. In such situation, it is far more important to society 
that the regulatory framework be such as to permit business to be transacted 
with as much freedom as possible, rather than stopping it completely in a 
search for ideal enforcement. 


The point of that, of course, is, in bringing about a merger of two 
coal companies, it may be made or rendered impossible to do so even 
though it is without antitrust significance, because of the advance 
notice and publication. 

Let me put it this way: The coal industry is one of the outstanding 
examples of free enterprise, of free competition. In many respects, 
we have too much competition within ourselves. It is at one time 
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a standard of pride in the coal industry and, also, it constitutes one 
of its headaches. 

It is the many companies competing with each other. Because of 
that, a merger becomes a matter of extreme delicacy in acquiring 
one company or lands, and advance notice would ser iously handicap 
that type of transaction. 

Mr. Drxon. Mr. Hall, you are familiar with the Appalachian Coal 
doctrine, are you not? 

Mr. Hatt. ‘I believe so. 

Mr. Dixon. Since that doctrine was handed down, there has been 
no antitrust action, as such, in the coal industry that you know of, 
has there ? 

Mr. Hatt. I have said in this statement that we are proud of the 
fact that the records of the Department of Justice and the records 
of the Federal Trade Commission, I believe, are barren of any real 
action involving the coal industry, and it is because of its highly 
competitive nature. 

Mr. Dixon. As I understand the Appalachian Coal doctrine, as such, 
it involved not the question that the law was not being violated, but 
the question of the propriety of enforcing the law in an  industr y that, 
in effect, was a dying industry. It was an industry that was havi ‘ing 
lots of troubles, per hi aps, as you said because of too much competition, 
but there have come into play many substitute products for coal. The 
law certainly isenforced today. 

In the enforcement of section 7 there is very much in evidence the In- 
ternational Shoe doctrine, which says that, in the first place, before the 
law can apply, there must not be, you might say, the question of a 
business that was in imminent danger of bankr uptcy or headed in that 
direction. 

Do the Appalachian Coal doctrine and the International Shoe doc- 
trine apply to section 7? Asa practical matter, does the coal industry 
have much of a problem with section 7, as such ? 

Mr. Haux. I would take that question to mean do we presently have 
a problem with section 7 of significance ? 

Mr. Drxon. Yes. 

Mr. Haut. All I can say is, as house counsel for the National Coal 
Association, there have not come to my attention any facts or cir- 
cumstances which would suggest that the answer should be that we are 
having any difficulty with section 7. 

Mr. Drxon. Yet your testimony is that, even with the exemption con- 

tained in the House version of this bill, in subsection 7, you still feel 
that the legislation would generally deter the coal industry ? 

Mr. Hatt. Oh, yes. 

I am convinced that it would still represent an obstacle and stand 
in the way of legitimate and lawful mergers in the coal industry to 
make stronger units, which actually I feel would benefit the coal in- 
industry and would benefit the countr y in general. 

Mr. Drxon. There are many people i in this country, Mr. Hall, who 
feel that the strongest type of unit would be just one unit in all busi- 
ness. Are you one of those people ? 

Mr. Haru. No, sir; Iam not. 

Mr. Drxon. How many coal companies do you think we ought to 
have in the country to have a strong coal industry ? 
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Mr. Hat. I am certainly not prepared to estimate that. 

Mr. Drxon. But nevertheless you want to have complete freedom 
toward reducing the number of companies without any law that would 
slow you down even for 20, 60, or more days. 

Mr. Hat. Let us say that we are opposed to any unnecessary law 
that would unnecessarily slow down legitimate mergers within the 
coal industry. 

Mr. Drxon. Of course, this law, as I understand it, would merely 
cause you to give notice of your intention. It does not mean that 
you could not go through with the merger. The only thing that 
would keep you from going through with the merger would be for the 
Government to prove that that merger or acquisition would substan- 
tially lessen competition and tend toward monopoly. 

That is the second step. Thestep we are talking about here is some- 
thing that is purely procedural before you get to the contest of the 
actual facts. 

According to these bills, S. 198 calls for 20 days of waiting, and 
S. 722 for 60 days. The House version of the bill calls for 60 days. 
Judge Gwynne, in his testimony, mentioned that 60 days perhaps 
would be desirable but whatever the period would be—20, 30, or 60 
days—it is your testimony that well substantially interfere with 


the free development of the coal industry. Is that correct? 

Mr. Hatt. Oh, yes; and I am only sorry that I am not the originator 
of this particular view. I know that this committee has heard it in 
these proceedings, and it has been true among the opposition in the 
84th Congress with respect to similar legislation. 

Others certainly feel the same way. If it were a unique point of 
view, a unique position, I might depart from here and want to con- 


template what you had said, perhaps, but I feel it is a universal 
feeling among industry, people who have studied the problem, that 
it will have the effect. of an unnecessary obstacle in the path of per- 
mitting legitimate mergers. 

Mr. Drxon. I have just one other point. Your testimony is con- 
fined to the coal industry as such. In other words, is this a particular 
problem of the coal industry to which you are addressing yourself ? 

Senator Kerauver. The particular problem in the coal industry 
is the fact that you acquire property, like other mining operations. 

Mr. Haut. That is right. 

Senator Kerauver. That is supposed to be taken care of by this 
amendment, so this amendment is supposed to put you on the same 
footing and in the same position as other industries; isn’t that true? 

Mr. Haut. Well, yes. Generally speaking, other industries’ stock 
in trade is not the same as the coal industry’s stock in trade. The 
average industries are in a position to acquire their stock without 
being concerned with whether it relates to section 7 as we would have 
to consider it if S. 198 were enacted into law. 

Our stock in trade is not something you can pick up the telephone 
and order over the phone and acquire. It requires extremely com- 
plex negotiations to acquire coal land. 

Senator Kerauver. All right, sir, anything else? 

Mr. Hau. That concludes the highlighting of my testimony. I 
would very much appreciate it if the committee would consider all 
aspects of the statement. In order to conserve time of the com- 
mittee, I have necessarily skipped over some portions of it. 
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Senator Keravuver. It will be considered. Suppose we place it in 
the record. 

The statement referred to may be found in the appendix on p. 200.) 
enator Krerauver. Are members of the National Coal Associa- 
tion also members of the American Mining Congress 

Mr. Hatt. I believe the best way to put it, most of the principal 
members of the National Coal Association are also members of the 
Mining Division of the American Mining Congress. 

Mr. Drxon. Mr. Hall, I have listened very carefully to your com- 
ment. You did not feel that the Government agencies charged with 
the enforcement of section 7 were particularly interested in this 
amendment. Did you read completely Judge Gwynne’s testimony 
of April 1? 

Mr. Hatt. Yes; I did. 

Mr. Drxon. I heard Judge Gwynne testify and I have had the 
pleasure of talking to him ‘about this legislation. I have never re- 
ceived any indication or implication from ; anything I have heard him 
say that he was not most enthusiastic about this premerger notification 
provision and desirous of its enactment into law. Where do you get 
the impression that he is not particularly enthusiastic about it 

Mr. eas. I believe the best answer to that is it is purely a judgment 
factor. Having participated in many hearings before the Congress, 
I can recognize and identify in an agency statement by the degree of 
preparation and the marshaling of evidence and testimony in behalf 
of a project, and I was singularly struck last year and continue to be 
singularly struck by the short shrift, condemned in a way by the faint 
praise aspect of the agency support of this measure here, in the House 
last year, and in the Senate last year, and in public statements issued 
by them. 

It is not a matter of being positively unenthusiastic. I think “con- 
demned by faint praise” is the best phrase that I can think of under 
the circumstances. 

Senator Kreravuver. Mr. Hall, as I remember the state of the Union 
message at the beginning of the last Congress and also of this Con- 
gress, this was the one antitrust measure that the President particu- 
larly recommended as part of his program. I know that the Justice 
Department made quite a presentation in its favor before the House 
and also before the Senate in the last Congress. 

Mr. Hatz. Mr. Chairman, I can only with the utmost respect dis- 
agree that a case, a persuasive case, a forceful case has been made 
by the agencies for this legislation, and I personally feel that a reading 
of the entire record in the 84th and the 85th Congresses will fail to 
show a real demonstrated need. 

Now, the language as I read in my statement from Chairman 
Gwynne states that their merger-detection program is going along fine 
at this time, and I do not believe there is any other way to inter pret 
such a statement, but to mean that they are getting along all right. 
They got the funds they asked for last year. 

Senator Keravver. Any questions, Mr. McHugh? 

Mr. McHven. Mr. Hall, would it be fair to say that the kind of 
acquisitions that your members are engaged in and that you are pri- 
marily concerned about would be where your members wished to ac- 
quire wholly undeveloped mineral properties ? 
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Mr. Hay. Not wholly undeveloped. As I have said, the acquisi- 


_tion of any coal lands, whether they are partially developed or whether 


there is some production on them, still constitutes the stock in trade 
that is the raw material acquisition process of the industry. 

Mr. McHveu. But the House bill excluding the acquisition of 
wholly undeveloped mineral properties completely meets your prob- 
lem with reference to simple acquisition of lands, does it not? 

Mr. Hau. I believe the best thing to say is that the language in 
the House bill was a product of a cooperative advice and a joint effort 
with the mining industry and the staff of the House, and with the 
exception of the legislative history would be a satisfactory exemption 
from our point of view. 

Mr. McHveu. Will you describe for clarification and for the com- 
mittee’s aid the kind of acquisitions that involve partially undeveloped 
land where you have the problem raised by the House committee 
report—that is where the property is to some extent in commercial 
production ? 

Mr. Hat. I believe that I would be best advised if I could ask the 
committee if I could submit to the committee in writing. 

Senator Keravuver. Very well. In the next few days would you like 
to supply a statement for the record ? 

Mr. Hat. So I could give the committee the best technical informa- 
tion on that. I could give an inaccurate picture of that, and I believe 
that will only be confusing. 

If I could submit a statement for the record, that would help you in 
this connection, I would like to do it that way. 

Senator Kerauver. Anything else ? 

Mr. McHveu. That is all. 

Senator Krerauver. Mr. Peck? 

Mr. Peck. No, sir. 

Senator Krerauver. Mr. Chumbris? 

Mr. Cuumenis. No, sir. 

Senator Krerauver. Mr. Collins? 

Mr. Coturns. No, sir. 

Senator Krerauver. Thank you very much, Mr. Hall. 

Mr. George Hagedorn, associate director of research of the National 
Association of Manufacturers. I understand you are accompanied 
by Mr. Harvey M. Crow, the associate general counsel. We are glad 
to have you here, gentlemen. 

Mr. Hagedorn, your statement will be printed in the record fully as 
if read. If you wish to discuss the points raised in your statement, 
we will be glad to have you do so. 

(The statement referred to follows :) 

My name is George G. Hagedorn, and I am associate director of research of 
the National Association of Manufacturers, in whose behalf I appear here today. 
For the past 12 years, I have served as an economic analyst for the association. 

The NAM is a voluntary membership organization of over 21,000 member com- 


panies, representative of every segment of the manufacturing community and 
every section of the Nation. 

Our membership includes companies of every size, from the smallest to the 
largest of enterprises. In fact, 83 percent of the association’s members employ 
fewer than 500 persons and thus come within the generally accepted definition of 
small business. 

We are interested in the principle of premerger notification contained in the 
various bills before you, both as businessmen attempting to appraise the effect 
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such proposals could have on our operations, and because of our extensive study 
and analysis of the problems of business size, mergers and related matters. 


IMPACT ON BUSINESS OPERATIONS 


As we studied the main features of the bills before you, several questions 
came to mind, as they have in the past when we reviewed similar proposals. 
For example: How would these proposals affect a company which deemed it 
advantageous and proper to engage in merger negotiations? Would the alleged 
benefits of the bills outweigh the injury they would cause? 

Would they really serve to protect competition, as contended by proponents, 
or actually prevent the kind of mergers which would increase competition? 

Does the public interest require such additional regulation and control of 
business operations by the Federal Government, at the expense of the funda- 
mental American principle of freedom of choice and action? 

We think it is only natural and proper that these and similar questions 
should receive careful consideration before the Federal Government imposes 
additional regulation on the day-to-day operations of American business. 
Frankly, we are somewhat baffled at the attempt to control and supervise in 
advance every merger involving combined assets over a certain limit. 

Businessmen are thoroughly aware of the antitrust laws and are in sym- 
pathy with their purposes. They welcome competition and are opposed to 
monopolies and monopolistic practices. 

Moreover, they are well aware of the 1950 “antimerger amendment” to sec- 
tion 7 of the Clayton Act and they would not carry on merger negotiations 
without competent legal advice that no violation was involved. 

Certainly, they do not knowingly engage in mergers in violation of the laws 
of the land. Mergers come about, just as so many other business transactions 
do, because someone has property he wishes to sell and someone else wishes 
to acquire it, with both parties regarding the transaction as advantageous. 

Having been assured by counsel that no violation is involved and knowing 
full well that the Government is fully equipped to cope with any violation, it 
is difficult to understand why the Federal Government should be given authority 
to interfere in advance with the sale or acquisition of private property, any 
more than to interfere with a management decision to dispose of certain 
inventories. 

In reviewing some of the major provisions of these premerger notification 
bills, we can see that a certain amount of superficial information is immediately 
called for if two concerns contemplate a merger. We cannot see how this 
initial report can provide any real evidence as to the extent to which a par- 
ticular merger might affect competition. It seems only reasonable to assume, 
therefore, that if, as suggested, the Federal Trade Commission has the au- 
thority to request additional detailed information it will automatically avail 
itself of this power. 

Even more important than the burden which would be imposed by the exer- 
cise of that power would be the necessity to reveal to outside parties certain 
highly confidential and private information, which we think would be an in- 
evitable result of such a procedure. 


RUMORS ARE INEVITABLE 


Those businessmen with whom we have conferred are frankly concerned over 
the publicity aspects inherent in this reporting procedure. 

Moreover, there appears to be no protection against internal leaks by staff 
personnel. 

The need for utmost confidence is recognized, of course, by the authors of the 
bills. Yet businessmen have no means of determining under what conditions the 
FTC or the Attorney General might announce a case at hand. And businessmen 
do not know under what conditions a court might direct such revelation. In 
fact, it is my understanding that no court action may be withheld from the 
public. 

There seems to be no guide provided or implied which would indicate what 
would be considered “already made public.” Consequently, confidential infor- 
mation may be obtained by competitors which could be detrimental to a com- 
pany’s future business operations. 

Now, these bills propose to place a certain degree of information of com- 
petitive significance—and perhaps a great deal of it—in the hands and files of 
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a large number of persons outside the control of the companies. Even though 
the bills contain certain rigid secrecy specifications, we believe it is inevitable 
that the more persons who become involved in details of the matter, the less is 
the possibility of complete security. 

The chances of inadvertent disclosures to competitors of certain financial, 
operating, sales, production, and inventory data, normally held by management 
in strictest confidence, is immeasurably increased as the information moves 
through many widenining channels. 

We appreciate, of course, that any major business transaction is difficult to 
conduct in complete confidence. We recognize the risk that even within the com- 
panies who may be parties to a reorganization or merger plan, rumors are in- 
evitable and they usually exaggerate the impact of the proposed move. Manage- 
ment in such situations is always profoundly concerned over any signs of em- 
ployee unrest, possible executive demoralization, questions of credit standing, 
customer confidence, and other subtle but destructive influences on both business 
and human factors which are involved. But these are matters within the area of 
company control and responsibility. 


DELAYS ALWAYS DAMAGING 


The requirement of enforced delay in one form or another is common to all 
of these premerger notification proposals. We have no particular comment to 
make regarding the varying length of delay advanced by the proponents, nor 
as to the size or types of companies in which exemptions are proposed. 

It is the artificial delay itself which will be bound to upset the delicate nature 
of such private business transactions, and cause a chain reaction of hardship 
upon, and discrimination against, both individual persons and company opera- 
tions. 

There is in the record of this committee and of the House subcommittee a sub- 
stantial number of case examples of companies in specific industries who would 
be frustrated in their negotiations of even normal daily business practices. 

Such special practices as surround the routine operations of the oil and 
mining industries, where frequent and overnight exchange of properties is neces- 
sary for survival, would be seriously hampered under this notice requirement. 

These are invariably small operators dealing with larger businesses, and it is 
certain that, under forced delay, the burden would fall most heavily upon the 
small-business man who must take advantage of his opportunities as they arise. 

Many small-business men must dispose of their businesses when death, illness 
or old age overtakes their managements, or through lack of successors. They 
feel that prospective buyers will be impatient with the delay and cost of com- 
pliance with a premerger notification, that the market for going businesses will 
be smaller, and that the opportunity to obtain a fair price will be lost. By dis- 
couraging growth by merger, these proposals would tend to freeze the favored 
position of the larger competitors and limit the competitive prospects of the 
smaller firms. 

We are anxious to emphasize how much the matter of timing enters into 
every business action or transaction. In the sale of goods, the purchase of 
property and equipment, the negotiation of credit, the floating of stock issues, 
timing is vital to a business operation. This is not an academic matter. There 
is good reason why every budding young salesman is taught to conclude his 
sales call by asking for the order. Nothing cools off faster than a “hot” cus- 
tomer. And in a transaction as important as a business merger, even a news- 
paper headline, a quarterly report or an economic statistic may seriously alter 
the whole situation from the view of either the buyers or the sellers. Tomorrow 
may be too late. 

PROBLEMS ARE ENDLESS 


It is difficult to believe that the Congress would approve these prenotification 
principles in any form if the members could foresee all the commercial dis- 
ruption which would result. We have been impressed by the growing list of 
exceptions to the rule and the various waiver proposals which have been intro- 
duced into the legislation since it was first proposed. 

We have noted from the House record, for example, a discussion concerning 
the exemption of normal real-estate transactions, first for one reason and then 
another; and finally the discovery that, as written, the exemption would not 
cover the purchase of a parking lot for automobiles. 











132 LEGISLATION AFFECTING THE CLAYTON ACT 


Perhaps, if all the evidence could be entered and all the potential witnesses 
eould be heard, you could never exhaust the list of exceptions which should be 
made to avoid injury to innocent citizens. 


PAPER WORK FURTHER INCREASED 


There is always involved in this type of proposed legislation, new and oner- 
ous paper work for business firms. The volume of such required work on Govy- 
ernment reports has reached astronomical proportions for many firms. 

Somehow they have learned to live with it, of course, as a sort of a tax upon 
the business which goes into the price of their products. 

The cost of such legal counsel and staff specialists is particularly dispro- 
portionate and heavy upon small and medium firms. Their unit production and 
their total profit position is just not large enough to absorb an excessive amount 
of nonproductive costs of paperwork. 

The Government, too, would be confronted with more paperwork and more 
costs under these proposals, since an extensive system of additional files, re- 
ports, and procedures would have to be set up to handle the new mechanical 
problems involved. 


WHAT PURPOSE WILL THIS LEGISLATION SERVE? 


We want to raise a question as to whether there is actually any practical need 
for this new business regulation—for we cannot escape the conclusion that it 
is no help whatsoever to business of any size, and we think it is completely 
unnecessary. 

It is difficult to believe that, in the spotlight of press publicity which sur- 
rounds significant business activities today, the Federal agencies are seriously 
hampered in their ability to keep abreast of mergers which would substantially 
lessen competition or tend to create a monopoly. 

There have been statements that the proposals under consideration here 
today are wanted by businessmen who are uncertain as to the legality of their 
merger plans. 

However, the Justice Department and the FTC already offer to businessmen 
who are doubtful as to the potential legality of their mergers and acquisitions 
a form of clearance. This is a voluntary procedure and there is no need to make 
it compulsory. 

There has been great emphasis also, by the former Attorney General and 
others, upon the reluctance which courts would have to order divestiture after 
a merger has been accomplished. 

This is an assumption which is out of line with past history. Nearly a 
half-century ago, the courts showed no hesitancy in preceeding against the 
giant complex of the oil, tobacco, and other trusts of the day, nor against the 
utility combinations of later decades. The courage and integrity of the Amer- 
ican judiciary have not been found wanting in the past, and there is no basis 
for doubt as to their future decisions in cases of antitrust violations. 


DIVESTITURE IS BUSINESS RISK 


Since businessmen who undertake to sell their properties or engage in acquisi- 
tion normally are well advised by legal and other counsel, in the event the 
merger is found later to be improper, the risk and loss of unscrambling the 
assets is virtually all theirs. This certainly is a strong deterrent to unwise 
or precipitate actions. 

On the latter point, we are somewhat surprised that proponents of these 
proposals, and the Federal agencies, should place so much emphasis on the dif- 
ficulties surrounding divestiture. Mergers themselves may become complex in 
some instances, but complexity in itself is not an important deterrent to a sound, 
beneficial business move. Each merger, obviously, involves a divestiture of 
stock or assets by one of the companies so involved. 

In the rare instances in which divestiture is ordered, it seems highly prob- 
able that the talent is available to carry out the commands of the courts. Cer- 
tainly no such sweeping law as is proposed here is needed to deal with such 
rare instances. 
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NEED FOR LAW NOT DEMONSTRATED 


Examining further the doubtful need for a compulsory premerger notification 
procedure, we find that the FTC and the Department of Justice have based 
their arguments chiefly upon two administrative grounds. First, it would 
save an unspecified number of junior staff lawyers an unspecified amount of 
time in examining financial columns of newspapers and periodicals to deter- 
mine what mergers have taken place. Second, it would save their lawyers, the 
courts, and businessmen themselves from the embarrassment of bringing about 
a merger-divorce in those instances in which an illegal merger had taken place. 

Before a subcommittee of the House Judiciary Committee in 1957, the then 
Attorney General testified that— 

“* * * before we can pass on a merger, we have got to find it. And a good 
part, the way things stand now, of the time and efforts of the junior staff 
members in the merger section is required to ferret out the mergers which have 
potential anticompetitive effect before they occur.” 

In support of his pleas for action in 1957, the Attorney General submitted 
that in a 50-month period, 47 mergers had come to the attention of his Depart- 
ment after the mergers had taken place, which he might otherwise have held in 
abeyance pending further investigation. In other words, the total administra- 
tive problem thus cited involves fewer than one merger per month as being 
even open to question. This, we believe, is indeed a slender reed upon which 
to base the need for a premerger-notification law. 


MERGER STATISTICS DO NOT SUPPORT THE PROPOSALS 


Broad statistics on merger trends are often cited in a discussion of this 
kind. The bills in question here apparently are predicated upon the assump- 
tion of an excessive number of—and rate of increase in the number of—business 
mergers in the American economy. It has been said that the current merger 
rate “threatens the continued vigor of our economy”; that it is “one of the 
most ominous clouds on the economic horizon”; and that “there is an insane 
race to become big through mergers.” These statements have been based 
chiefly upon a numerical count of the mergers which have occurred in recent 
years. 

It is our belief, however, that a mere statistical tabulation of the number of 
mergers has no real significance in any sincere study of economic concentra- 
tion. Such an approach means no more than would the counting of the ani- 
mals in a zoo, with a white mouse counting the same as an elephant. 

The problem of mergers and acquisitions is essentially one of qualitative 
analysis rather than numerical or quantitative analysis. The number of 
mergers therefore affords no indication whatever of the effects of mergers upon 
competition. 

Considering that there are about 4 million active business firms in the econ- 
omy, the total number of mergers taking place amounts to about two one- 
hundredths of 1 percent of all firms. This merger rate cannot realistically be 
regarded as an economic meance to the Nation. 

Small business is not disappearing through mergers. For every 1,000 per- 
sons in the United States today there are 25 business firms, as compared to 
23 firms per 1,000 of population in 1919. This basic relationship holds up very 
well, decade after decade. 

We conclude from the statistics which apply to the issue before this com- 
mittee that mergers have not resulted in lessening the American spirit of enter- 
prise or in denying to entrepreneurs their right to become a part of the 
American business system. 

I would like, if this committee has no objection, to introduce into the record 
a study by the NAM research department entitled, “The Statistics on Mergers,” 
as a part of my statement, because it may be of interest to those who wish to 
examine the statistics in more detail. 


MERGERS AS A FORM OF GROWTH 


The reasons for the vast majority of all mergers are actually highly construc- 
tive and desirable. Mergers may increase efficiency in production and distribu- 
tion and reduce overhead costs; improve technology and management; provide 
capital for expansion, for improvement of facilities and for marketing; effect 
tax savings for either party; and rescue firms from bankruptcies which deprive 
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people of jobs, products, and needed facilities. Since very few mergers restrain 
or eliminate competition or tend toward creating a monopoly, mergers in gen- 
eral are actually beneficial to the Nation’s economy. 

There are, in fact, many valid reasons why companies merge, and, in nearly 
all cases, any Government interference or discouragement simply means a seri- 
ous personal and economic handicap. 

These reasons include: 

1. On the part of the acquiring firm: 

Acquisition of additional capacity for supplying an expanded market. 
Acquisition of capacity in a new area. 
Acquisition of new products. 
Acquisition of trademarks, or patents. 
Acquisition of personnel and organization. 
Investment of idle capital. 
A good offer by a firm which desires to sell out. 
Desire to enter a new field, for diversification, etc. 
Acquisition of a legitimate tax-loss carryover. 
2. On the part of the acquired firm : 
Lack of suitable succession to present management. 
Need to liquidate personal assets for inheritance taxes. 
Desire to salvage a failing enterprise. 
Receipt of a good bid from a firm which desires to expand. 
Desire to diversify personal investments. 
Inability to obtain needed capital by other means. 

One of the most elementary but frequently overlooked facts of mergers is that 
the transaction is normally as advantageous to the seller as to the buyer. An- 
other is that if the smaller company is prevented or hindered in merging there 
is the possibility that the larger company will expand its operations some other 
way and thereby increase the competitive pressure on the smaller company. 

Mergers are not limited to giant corporations—nor to cases of big business 
dominating their small competitors. Many small companies also join other 
small companies for their mutual benefit. Many small-business men live in 
hopes of developing their own companies to the point where they will be attrac- 
tive to other companies. 

From a sale standpoint, the assets of a small, relatively unknown “Smith 
Co.” are frequently difficult to market. However, if “Smith” is to become a 
part of a nationally known company, there is a ready market through estab- 
lished security markets for seasoned stock acquired through the merger. 

This marketability, in the instance of illness, retirement, or death of the 
“Smith Co.” management, becomes extremely important. 

In short, we believe that mergers are a valid and legitimate form of economic 
growth, constantly adding to the efficiency of business and the productive use 
of the Nation’s capital. 

Where, in practice, a tendency to monopolize is found, appropriate existing 
legal remedies should be applied. All others are bound to benefit not only the 
employees, operators, and share owners, but the Nation’s economy as well. 

In conclusion, the association sincerely hopes that you gentlemen will not 
favorably report upon proposals which would inject the Federal agencies into 
delicate and complex private business arrangements; which will burden busi- 
ness with unnecessary new procedures, new harrassments and new costs; 
which—as many businessmen have testified—will frustrate the hopes and plans 
of businessmen who have sound, legitimate personal and economic reasons for 
acquiring, disposing, or transferring their properties from one to another within 
the lawful framework of our free and competitive enterprise system. 


STATEMENT OF GEORGE G. HAGEDORN, ASSOCIATE DIRECTOR OF 
RESEARCH, NATIONAL ASSOCIATION OF MANUFACTURERS, AC- 


COMPANIED BY HARVEY M. CROW, ASSOCIATE GENERAL 
COUNSEL 


Mr. Haceporn. May I summarize briefly in an informal way? 
Senator Kerauver. Your statement identifies you as the associate 
director of research of the National Association of Manufacturers. 
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For the past 12 years you have served as analyst for the association. 
All right, sir. 

Mr. Haceporn. I appear here on behalf of the National Associa- 
tion of Manufacturers and to express their views on this general prin- 
ciple of premerger notification. 

set me start by explaining that the NAM and the business com- 
munity generally believes very strongly in competition. Now that 
may sound like an odd statement because businessmen are frequently 
heard complaining about the intensity of competition, and I suppose 
they would not be human if they did not occasionally wish the pres- 
sure were less intense. 

At the same time, they realize that there has to be some regulative 
balance wheel in the economy, something that keeps things going gen- 
erally in the direction that the people want them to go, and business- 
men would generally prefer that that directing force should be the 
impersonal force of competition rather than direct regulation from 
some central bureau. In that sense and for that reason the business 
people of the country do believe very strongly in competition. And 
because they believe in competition, they believe in the antitrust laws. 
They consider it essential that the police power of the state be used 
to insure that competition is preserved. Not that they believe there 
is any large number of business people in the country who would try 
to destroy competition, but like many others of our laws, they are 
there to keep in line the small minority who would try to escape the 
regulations that the community believes in. 

Now since we support the antitrust laws, it may seem strange that, 
the NAM is opposed to this extension of the antitrust laws through 
requireinent of premerger notification. 

On its face this requirement seems like a very natural, mild, and 
reasonable strengthening of the powers of the state to enforce com- 
petition. But on careful analysis and much discussion among our 
members, we have come to the conclusion that this would be an un- 
desirable and a dangerous extension of the antitrust principle into 
new areas. The reason for that is that it is one thing for the police 
powers of the state to be used to apprehend violators after they have 
committed their violation or to prevent them from committing an in- 
tended violation. It is a very different thing when the police power 
intervenes to force them to report items which in and of themselves 
are not illegal and have no presumption of illegality in them. If I 
may use an analogy, almost any type of action can be illegal. If you 
cross the street here in Washington under certain circumstances, you 
are breaking the law. But I am sure that nobody would contend 
that we should therefore compel peole to explain their intention to 
cross the street before they do so to the police department and then 
wait for the police department to raise possible objections before they 
do so. That is completely impractical, and we believe even if it were 
practical it would be an undesirable infringement on personal liberty. 
And for much the same reason we believe that requirements to report 
in advance an action which in itself is no presumption of wrongdoing 
is also an infringement on business freedom. 

Mr. Drxon. Do you mind being interrupted as you go along? 

Mr. Haceporn. No. Please do. 
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Mr. Dixon. You make the statement you believe broadly in the 
antitrust laws. Without trying to determine just how far your be- 
lief goes and how far it does not go, if you do believe in the antitrust 
laws, certainly in order to have an effective antitrust program you 
must have the tools to work with. 

One of the purposes of the premerger notification bill is, in effect, 
merely to establish a period wherein the company proposing to merge 
would be required to cooperate with the regulatory or enforcement 
agencies. Do you see there any inconsistency with your statement 
that you believe in an antitrust program and between your statement 
that this bill would infringe upon some personal liberties because you 
do not think you should have to cooperate with the agencies during 
this waiting period ? 

Mr. Haceporn. I realize that there is a fine line and a difficult line 
to draw between what is a natural and normal use of the police power 
of the state in this connection and what is an infringement on busi- 
ness liberty, and I do not doubt at all the good faith of the people who 
are proposing this. 

I am trying to set forth the way it is looked at by our business 
people. If I may use another analogy, sir, in many European coun- 
tries in the past and in some at present the citizen has to record his 
whereabouts with the police. if he resides in one town the police 
have to have a record of that fact. If he wants to move from one 
town to another, he must report that to the police. Now to many 
people in those countries I suppose that seems a very natural and 
normal state of affairs, and they might argue that the person whose 
reasons for moving about are legitimate has nothing to fear. 

In most cases the approval of the police is merely formal. But I 
think we still from our point of view would regard a system like that 
with abhorrence, everybody having to report his actions to the police. 

Mr. Drxon. I think everybody would agree with you, Mr. Hage- 
dorn. It is just like saying when you see a fire it is advantageous to 
holler “Fire, Fire.” But we do not encourage people inside a crowded 
theater to holler “Fire” because there would be a panic. As to your 
example about people crossing the street, certainly it is all right for 
people to cross the street—it is encouraged—but if there were a parade 
coming down Constitution Avenue, you would not encourage people 
to cross the street at will. Wouldn’t it be desirable perhaps to have 
them follow some kind of rule and regulation as to when they should 
cross the street ? 

Mr. Haceporn. I think in that case, Mr. Counsel, there would be 
a definite and clear reason for regarding any intention or plan to cross 
the street as illegal. I do not think that that presumption exists in 
regard to mergers or acquisitions of properties. 

Mr. Dixon. You are familiar with the concentration report that was 
issued by this subcommittee, are you not ? 

Mr. Haceporn. I have seen it, yes, sir. 

Mr. Drxon. You are familiar with the increased rate of concentra- 
tion in many of our basic industries, are you not 

Mr. Haceporn. Mr. Counsel, I looked at that report, I believe it 
came out last summer. I looked at it with great interest at that time, 
and as I recall it contained an enormous range of facts and statistical 
reports based on the census of manufactures. 
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I also recall that the author of that report was a very able and con- 
scientious researcher, and at the beginning he set forth the qualifica- 
tions and limitations to which the figures which appear in that report 
were subject. 

As I recall, when you take those qualifications and limitations to- 
gether, they amount to saying that these figures cannot be relied on 
as proving anything in regard to the state of competition in the 
country. 

If somebody has a copy of the report here, I think I can read the 
qualifications which were numbered 1 to 10, and I believe the 10th one 
said in effect that in view of all these limitations, the concentration 
ratios in this report may be approximately accurate. On the other 
ane they may be too high, or on the other hand, again, they may be 
too low. 

So when you look at a document that contains a qualification of that 
sort in advance, I think that it is a demonstration that the statistical 
approach to measuring the state of competition in this country is an 
impossible one. Competition is an intangible thing, a very real thing, 
a very important thing, but still intangible. 

Senator Keravuver. That table did not concern competition. The 
table referred to concentration. 

Mr. Haceporn. Yes, sir. 

Senator Kerauver. The point I think Mr. Dixon is trying to make 
is that nobody is interested in a fellow just crossing the street. That 
is his business. If a corporation wants to merge in a field where the 
Government would not have any interest—which is set forth in this 
bill—there is no notification requirements. But when it gets above 
that, the Government might or might not have an interest in the anti- 
trust angle. 

Mr. Haceporn. I realize that there is a very difficult line. 

Mr. Cuumpris. May I ask a question at this point? 

Senator Keravuver. Very well. 

Mr. Cuvumpris. Let’s say there are 2 grocery chains worth $5 mil- 
lion apiece in assets in accordance with the requirements of the statute. 
They are in the area where A. & P. and Safeway are the primary rivals. 
These two corporations wanted to merge, with assets worth $10 million, 
so that they can properly compete with A. & P. and Safeway. Can 
you see any similarity between this illustration and the man in the 
movie theater yelling “Fire, fire” ? 

Mr. Haceporn. No. I think this is more the type of thing that 
we are concerned with at this point, the type of situation that really 
would come up under this proposal. 

Mr. Dixon. Mr. Hagedorn, I assume you approve of the Sherman 
Act, do you not? 

Mr. Haceporn. Yes, sir. 

Mr. Drxon. The Sherman Act expresses the will of the Congress 
that it is opposed to monopolies or attempts to monopolize. If you 
are opposed, by your endorsement of the Sherman Act, to monopoly 
or attempts to monopoly, then why aren’t you disturbed about mergers 
to the extent that you would endorse a simple waiting period—where 
someone would say to the regulatory agencies, “For a period of days 
we will give you notice this is our intention, and during that period 
of time we will cooperate and give you the information you want.” 
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If you approve the basic law that says, “We stand opposed to at- 
tempts to monopoly,” why, then, do you say this bill is akin to causing 
someone to hesitate on crossing the street because of an infringement 
on personal liberties ? 

Mr. Haceporn. I think the analogy still holds, Mr. Counsel. You 
certainly do not infer that I would be opposed to a law compelling 
people to register in advance their intention to cross the street. You 
do not infer from that that I am in favor of jaywalking or breaking 
the law as it exists here in Washington. I am simply objecting to 
the police power being used to compel people to explain in advance 
their intentions to act when there is no reason to suppose that they 
intend to act illegally. 

I think my analogy still holds. 

I am not a lawyer. 

Mr. Drxon. Just a matter of principle, if General Motors an- 
nounced that they were going to buy out, we will say, American Mo- 
tors, which is one of the smaller companies, would you object to the 
fact that they should have to give the Government 60 days’ notice, 
during which time they would cooperate and furnish necessary 
papers? 

Mr. Haceporn. I think that that 60-day delay might be a very seri- 
ous thing. 

Mr. Dixon. To that merger ? 

Mr. Haceporn. Perhaps not to General Motors so much, but sup- 
= General Motors, or whatever corporation you are thinking of, is 

uying out some very small company. For one reason or another that 
company has decided—— 

r. Drxon. Excuse me. You made a flat statement that you ob- 
jected to the principle behind the bill. Let’s talk about the large 
companiesnow. Your principle would apply equally against the large 
companies as it would the small, according to your statement. You 
draw no line. So I have picked a large merger for you. I have 
picked one of the largest corporations in America, which, we will say, 
proposed to buy out another large corporation. Would you object 
to them having to delay the merger ? 

Mr. Haceporn. Yes, I would. I would object to this general 
principle being applied to the business system of the country as a 
whole. 

Senator Kerauver. Don’t you think, sir, that there might be some 
validity to the idea that it is better to keep eggs from getting 
scrambled than it is to have to go through the difficult effort of 
unscrambling them afterward ? 

Mr. Haceporn. I think that is a risk that people who merge must 
take, and there have been cases of course where the eggs did have to 
be unscrambled. 

Mr. Drxon. In pursuance of what the Senator has just said, not 
only is it a risk they take, but from a practical standpoint, after they 
have been adjudged violators of the law, it becomes impossible to 
unscramble. The damage has already occurred. 

Do you see any chance of that? 

Mr. Haceporn. I think that in the past we have had instances 
where something that had been put together was pulled apart. Now 
IT cannot cite cases. I am not a lawyer. 

Perhaps Mr. Crow can, but I think of the Standard Oil case. 





LEGISLATION AFFECTING THE CLAYTON ACT 139 


Senator Keravuver. There is the case of the Farm Journal. 

Mr. Crow. That is the only case that supports that proposition, 
gentlemen. 

Senator Kerauver. Mr. Gwynne cited 2 or 3 cases. In the Farm 
Journal case, the eggs were scrambled. 

Mr. Crow. Subscriptions were scrambled. 

Senator Keravuver. Subscriptions were scrambled and the other 
magazine disappeared. By the time the court found that it was a 
bad merger, nothing could be done about it. 

Mr. Crow. I am not convinced that that is a true scrambled situa- 
tion. 

Senator Krrauver. When magazine subscriptions are gone, it is 
mighty hard to reinstitute them. But let’s get on with this state- 
ment. 

Mr. Haceporn. Senator, many of these points will be covered in 
what I would like to say here. 

Mr. Cuumpris. I was going to ask one further question. 

In line with what Senator Wiley was pointing out yesterday about 
the $10 million limitation, he mentioned nowadays we are talking 
about billions, and $10 million will affect a lot of small businesses. 

I am interested not so much in what is going to happen to General 
Motors because they can usually take care of themselves pretty well, 
but I am worrying about what would have happened to Studebaker- 
Packard if they had to wait 60 or 90 days. Would this waiting 
period affect their ability to obtain loans and other commitments 
which would have prevented them from merging so that they could 
compete with Ford and Chrysler and General Motors? 

Mr. Haceporn. A delay for as short a period as 60 days can in many 


instances kill the whole prospect of merger. It is a very delicate 
thing. May I go on, Senator? 

Senator Krerauver. Yes, we have another witness or two and I have 
to leave shortly. 

Mr. Haceporn. I will try to be as brief as — 


Now I do not doubt at all the good faith of those who are proposing 
this premerger notification, and I can see that it seems very reasonable. 
It doesn’t seem to infringe very importantly or to infringe very seri- 
ously, but I would like to call your attention to the fact that if you 
think of it the right to merge is a very important and critical right 
in our business system. 

Perhaps I should not say only the right to merge. The right to 
merge or to acquire part of the property of another organization. 

It is one of the things that gives fluidity and dynamism to our 
economy. It enables a reshuffling, a redirection of productive re- 
sources as time changes. One of the things that our economic system 
has to do is to direct our productive resources into the channels that 
can be most useful to all of us, and keep redirecting them as times 
and circumstances change. And the right to transfer properties be- 
tween one business enterprise and another is a very important ele- 
ment of that situation, and anything which interferes or impedes the 
free exercise of that right can have serious economic consequences 
for us all. 

Now I think that the requirement for premerger notification would 
inevitably, however you write the law, cover an enormous range of 
cases, 
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There are cases where there is no likelihood at all of having anti- 
trust implications. 

Senator Kreravuver. Have you made an examination of how many 
mergers would come within this $10 million limitation ? 

Mr. Haceporn. No, sir. 

Senator Kreravuver. That is, how many would have to be reported? 

Mr. Haceporn. No, sir, I do not know that any can do that except 
the regulatory commissions. 

Senator Kerrauver. I saw some statements in the last Congress 
that they were very few. The big part of them would not have to 
be reported. 

Mr. Haceporn. I think you can start making exceptions of types of 
cases that are very clearly not the type you want to have under this 
law, but that becomes an endless process. You can exclude real estate 
transactions where one company sells just a piece of property or a 
lease to another company and you can start making other exceptions 
along those lines, but it seems to me it would be an endless process. 

Now we believe that the premerger notification requirement is a 
serious infringement on business freedom, for several reasons. First, 
it imposes a delay in the consummation of a merger, and mergers 
are usually such delicate and carefully arranged affairs that the whole 
circumstances that made the merger advantageous to the two parties 
can have changed by the end of the waiting period, and perhaps the 
merger will never go through at all, with loss to both parties. 

The condition in financial markets can change. The condition in 
product markets can change. 

Just the publication of new statistics may cause people to reap- 
praise the whole thing. So that the delay is more than just a minor 
interference with freedom in the field. 

Second, this bill would require the reporting of highly confidential 
information to Government agencies. 

The facts about a merger, the mere fact that a merger is contem- 
plated is a bit of information of tremendous delicacy, and of course of 
tremendous value in the market to any unscrupulous person who might 
want to sell it or use it for his purposes. Just the names of the com- 
panies who are contemplating a merger is a very valuable bit of 
information. 

Mr. Drxon. The Federal Trade Commission can get that informa- 
tion from any corporation today in intrastate commerce under sec- 
tion 6, so that adds nothing to the law that isn’t already law. 

Mr. Haceporn. But under circumstances where a merger is agreed 
upon between say, the two boards of directors of top firms, I think 
the practice is invariably that it is kept secret until an agreed upon 
time to announce it to the stockholders and to the public, and any 
violation of that secrecy within the company is considered a very 
serious thing. 

Now, I don’t know what the legal requirements are. Mr. Crow, 
do you want to report on that ? 

Mr. Crow. I am not prepared. I will have to take Mr. Dixon's 
word for the power of the commission under section 6 of the Trade 
Commission Act. 

I have a feeling, however, that section 6 authority was intended at 
any rate to be limited to Trade Commission Act proceedings. 
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Mr. Drxon. I assure you that it has been held otherwise, and I 
think you will have to take the word of the court, not my word. 

Mr. Crow. I wouldn’t be surprised as to however it has been held. 

Mr. Drxon. The Morton case is very much in point. 

Mr. Crow. I realize that. I said | think it was intended originally 
to apply only to the Federal Tr ade Commission Act. 

Mr. Drxon. Section 6 was the legislation which existed at the time 
the Federal Trade Commission was created, so it is broad. 

Go ahead. 

Mr. Haceporn. This legal discussion has been a little bit over my 
head, but isn’t it true that despite the fact that regulatory agencies 
can call for that information, there is no law which compels the com- 
panies to report their plans to ‘them at present ? 

Mr. Dixon. That is correct. 

Mr. Hacerpvorn. That is the new departure that is involved in this 
law. 

Mr. Dixon. That is correct. 

Mr. Haceporn. On this same subject of confidentiality, any leak of 
information of this type can be very serious, especially to a small com- 
pany, and especially if the merger that is contemplated happens to 
fall through at a later stage. 

They plan to merge, the small company has found a market for 
either the company as a whole or for its assets or a part of its assets, 
and then the deal falls through, so the public knows that this com- 
pany is looking for somebody to sell itself to, and thereupon its pros- 
pects of successfully doing so are greatly reduced. 

Now, we realize, of course, that the law as written provides for 
the protection of confidentiality, but the businessmen of our asso- 
ciation are very much concerned about this, and they wonder whether 
when information of such tremendous importance and such value to 
the individuals who may get hold of it is involved, whether it can in 
all cases be kept strictly confidential. 

Mr. Dixon. The Federal Trade C ommission Act contains a penalty 
providing that if important information is disclosed by an employee, 
that person would be put in jail. I think they would be very careful 
with this information. 

Mr. Haceporn. I am glad to learn that. 

Mr. Dixon. That is the law. 

Mr. Haceporn. But the very fact that you have to put such pro- 
visions in the law is an indication that there are dangers of disclosure 
of that confidential information. 

Senator Keravver. All right, sir, proceed. 

Mr. Haceporn. A third reason that we feel that premerger notifi- 

cation is an infringement on business freedom is that it does impose 

a burden of paperwork on business organizations. You know the 
businessmen that we talk to in the N AM, it seems to me, my general 
impression is that they complain more about the paperwork ‘that is 
involved in complying with Government regulations very often than 
they complain about the regulations themselves, and this has been in 
discussions with them on the import of this bill, that has been some- 
thing that has been very much on their minds. 

They hate to see another type of report that they would be com- 
pelled to make. 

25690—58——10 
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As far as paperwork is concerned, I think it would impose a burden 
on the Government agencies. They would have to file all this infor- 
mation and study it to some degree, too. One of the reasons for pro- 
posing this legielation is the fact that they have to do a great deal of 
paperwork in looking for cases of this type. But it seems to me 
inevitable that they would have a great deal more paperwork trying 
to sort through this enormous number of reports that came to them, 
most of which would have no implications in the antitrust field. 

I think that summarizes our reasons for opposing this type of leg- 
islation, Senator. 

Senator Kerauver. Any questions, Mr. Dixon ? 

Mr. Drxon. I think that is all. 

Senator Kerauver. Mr. McHugh? 

Mr. McHuen. No questions, Senator. 

Senator Kerauver. Mr. Chumbris? 

Mr. Cuumerts. I have no further questions. 

Senator Keravuver. Mr. Peck? 

Mr. Peck. No, sir. 

Senator Keravver. I might call your attention to this, Mr. Hage- 
dorn. 

We talked about the Farm Journal case. Another case mentioned 
by Mr. Gwynne is the Pillsbury case. In 1951 Pillsbury acquired 
Ballard & Ballard Biscuits, and Duff Cake Mix. The main things 
that they acquired were trade names. 

Since that time, of course, Ballard & Ballard Biscuits have no 
longer been advertised on the market and the same is true of Duff 
Cake Mix as such. They are known as Pillsbury Mix and Pillsbury 
Biscuits and that matter is still in litigation. Trying to unscramble 
that situation could only be futile because the name has long since 
been gone. 

Mr. Crow. Senator, taking that one case, you say it is under ad- 
judication. However, I find it very difficult to understand why it 
would be so impossible to divest a trade name from a corporation 
who has acquired that trade name perhaps through an illegal trans- 
action. 

Senator Keravuver. It wouldn’t be any trouble to divest a trade 
name, but if you did divest it, who would want it? It wouldn’t be 
of any good now. The trade name Ballard & Ballard Biscuits and 
Duff Cake Mix has not been heard of since 1951. 

Mr. Crow. If that is the thing of value that was sought, it has 
to be of value to someone else. 

Senator Keravuver. It was of value, but after the passage of 7 
years, the value is gone. 

Mr. Drxon. Mr. Chairman, if you want a case that is right to the 
point and is in court, there is the Crown-Zellerbach case. Judge 
Gwynne made mention of the fact that after Crown-Zellerbach ac- 
quired facilities which were in question, they have since added to those 
facilities some $10 million worth of improvements. To try to un- 
scramble those improvements from what they had originally is going 
to create quite a problem, separate and apart from the contest of the 
illegality. 

Then I point out, also, to you, Mr. Crow, the General Motors-Du 
pont case. The Justice Department and the opposing counsel are 
going through some difficult days, I presume, trying to figure out 
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the type of decree to suggest to the court where that case is now vested. 
This is an old-time acquisition with which they are dealing, so they 
have some realistic stellen looking backward to acquisition. 

But the question that the Senator is raising, Mr. Crow, is this: 
When a merger has taken place, can competition ever be restored to 
where it was? There is a question here. 

Mr. Crow. On that point, Mr. Dixon, we wouldn’t contend for a 
minute that there may not be a case involving scrambled assets that is 
going to pose difficulty some day for the enforcement agencies of the 
United States. 

If the law has been violated, it is our position that it is very simple, 
that people should suffer the consequences of violating the law. 

We are not arguing that at all. 

Mr. Drxon. The public interest is the one that loses, Mr. Crow. 

Mr. Crow. The public interest, in our judgment, is going to lose 
more by the type of regulation you impose here than it will by not 
having that type of regulation. 

‘This unscrambled assets proposition, I agree with the gentleman 
who told this committee a year ago that, “I think this unscrambling 
eggs argument is overworked. You have the same problem with the 
Sherman Act. You can unscramble an awful lot of eggs,” and he goes 
on and develops that. 

Mr. Drxon. His testimony was given prior to the Farm Journal 
case and prior to the Crown-Zellerbach case and prior to the Du Pont 
case, which are the first three examples under this law to which a 
person can point. 

Mr. Crow. As I said, perhaps those are situations where you have 
a problem. My point is simple. The public interest is going to be 
more protected by an absence of this type of regulation than by impo- 
sition of it. 

Senator Krravver. Mr. Hagedorn and Mr. Crow, an acquisition 
coming within the reporting requirements of this bill is a pretty sub- 
stantial one. It involves two corporations. There must be notice 
to the stockholders, I assume, and notice of a meeting of stockholders, 
which means a rather wide discussion among quite a number of people. 

These things usually become known. They are bound to be heard 
by many people, unless a family corporation is involved, but the 
chances are one of the companies would be a publicly owned corpora- 
tion. 

I can’t see that in any case there would come under the terms of 
this provision that there would be absolute secrecy about the fact 
that a merger was going to take place. 

Mr. Hageporn. In those cases, Senator, there is no need for a 
special system of informing the Government. The Government pre- 
sumably reads the papers, too. 

Senator Kerauver. The Government reads the paper, but then the 
Government has to go out and either by subpena or by private investi- 
gation get what would be so easy for the companies to give them. 

Mr. Haceporn. I think in those cases, there is no difficulty in getting 
the information to the Government. The practical effect of this type 
of regulation would be in the family-type corporations, when they 
were proposing any move of this type. And it is precisely there that 
the confidentiality of information is of such great importance. 
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A small company trying to dispose of itself to take care of the in- 
heritance tax of one of the proprietors, for example, is in a very deli- 
cate position, and it is wholly important to them that their desire to 
merge not be generally known to the public. 

Senator Kreravver. I doubt if you will find two family corpora- 
tions merging. If you can think of any instance, which would come 
under the terms of this act, I wish you would give it. 

There might be one family corporation merging with a publicly 
owned corporation, but I can’t envision many instances where two 
family corporations would be merging whose assets would then be 
more than $10 million. 

Mr. Haceporn. No; I don’t think there would be many cases of 
that type. 

Mr. Drxon. Mr. Chairman, I would like to ask Mr. Crow one ques- 
tion here in the realm of law. 

Mr. Crow. May I say something just ahead of that question? Our 
point on that, Senator, is the mandatory waiting period plus the 
mandatory notice. It will in many instances, we believe very firmly, 
it will prevent a merger. It will perhaps in the final analysis have 
absolutely no antitrust significance. 

Senator Kerauver. The merger would have been agreed upon and 
the contract would have been made, subject only to whatever the 
waiting period would be. 

Mr. Crow. And as I say, everyone knows about it, including the 
Department of Justice and the Trade Commission. 

Mr. Dixon. As you know from studying these two bills, S. 198 
and S. 722, both require upon request of Government agencies that 
certain information be furnished, subject to a penalty if it isn’t fur- 
nished. 

From a practical standpoint, having worked in one of the enforce- 
ment agencies, the Federal Trade Commission, directly on section 7, 
I know that one of the greatest problems facing the enforcement 
bureaus today is getting this information. 

Within the framework of the due-process provision of our Con- 
stitution, there is available to any corporation, with the advice and 
under the supervision of able counsel which all corporations have 
today, the ability to drag out the furnishing of this information, which 
is necessary for anyone to appraise before any sensible decision can 
be made as to whether there is a possible violation of law or not. 

Do you see any advantage to the enforcement agencies having here 
for the first time a requirement upon the corporation to furnish this 
type of information? Will it not stimulate due process? 

Mr. Crow. Well, we can talk about that for quite a while probably. 
But No. 1, the Trade Commission has that authority under the law as 
it stands today. 

Now, how much due process do you want? 

Mr. Drxon. Under section 6 of the act today, they have the right 
to ask you for certain information. When that information is not 
furnished, you are subject to penalties. But, this bill ties very defi- 
nitely into section 7 when it says that during this particular waiting 
period, you have to furnish the information. Under section 6, there 
is no limit on time. 


_———. 
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Mr. Crow. Then may I interpret your question as meaning how we 
would feel about a statute which proposes only to acquire information ? 

Mr. Dixon. No,sir. This 

Mr. Crow. That is what I thought. You can’t separate it through 
the whole bill. Wechallenge the principles of the bill. 

Senator Keravuver. Thank you very much, gentlemen. We appreci- 
ate your being with us. 

Mr. Welsh, of the Association of American Railroads was to appear. 
I understand that he is not here, but a representative is here. 





STATEMENT OF HARRY J. BREITHAUPT, JR., GENERAL ATTORNEY, 
ASSOCIATION OF AMERICAN RAILROADS 


Mr. Brerruaupt. Mr. Chairman, my name is Harry J. Breithaupt, 
Jr., and I am general attorney of the Association of American Rail- 
roads. 

Senator Kerauver. We are glad to have you here, Mr. Breithaupt. 

Mr. Bretraavurr. Thank you, Mr. Chairman; Mr. Welsh is un- 
avoidably absent and he asked me if I would file with you, with your 
permission, for the record, the prepared statement upon which he 
would have based his testimony before your subcommittee, had he 
been here. 

With your permission, I would like to submit it for the record. 

Senator Kerauver. We are glad to have Mr. Welsh’s statement. It 
will be printed in full in the record. 

Mr. Brerruaurr. Thank you, very much, Mr. Chairman. 

(The document referred to may be found in the appendix on p. 205.) 

Senator Kerauver. Now we have a statement of Mr. Alvin Shapiro, 
vice president of the American Merchant Marine Institute, which will 
be printed in the record. 

The document referred to may be found in the appendix on p. 207.) 

Senator Kerauver. Are there any other statements? 

Mr. Dixon. One just arrived this morning from the Chamber of 
Commerce of the United States, Senator. It is the statement of the 
chamber, and they ask that it be made part of the record. 

Senator Kerauver. Without objection, it will be made a part of 
the record. 

(The document referred to may be found in the appendix on p. 209.) 

The CrarMman. Yesterday it was agreed that a list of mergers 
prepared by the Federal Trade Commission for the years 1955, 1956, 
and 1957, be made a part of the record as an appendix, but as a separate 
volume. The House Judiciary Committee issued several years ago 
a report which contained a similar list for the years 1948 to 1954. 

I am advised that report is either out of print or substantially out 
of print, but there is still quite a demand for the list made in that 
report. The chairman feels it would be very useful to business and 
to the agencies and to interested people, if the list in the House report 
would be reprinted together with the list referred to yesterday, so that 
there would be a complete list for the 10-year period from 1948 to 1957. 

Senator Wiley approves this suggestion, so I am directing that the 
explanation which was ordered printed yesterday should be revised so 
as to correctly describe the added material. 

Is there anything else at this time ? 
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Mr. Dixon. Mr. Chairman, I notified everyone who had indicated 
he wanted to be heard. 

Senator Keravuver. In opposition ? 

Mr. Drxon. In opposition to these bills. Many of them told me 
verbally that they did not desire to be heard. Others said that the 
most they would possibly do would be to submit a written statement. 

I would suggest that if we get any more statements, that we make 
them a part of the record, but that our next hearings be at the call of 
the chairman, possibly the latter part of the second week of May. 

As you know, we are still to hear from the Department of Justice, 
and as I understand it, Congressman Celler, Congressman Keating, 
and Congressman Miller desire to be heard. I would think that on 
our next 2 days of hearings, we hear from the Congressmen and from 
the Department of Justice together with the Solicitor of the Commerce 
Department. That will complete these present hearings. 

Senator Kerauver. Very well. If any other statements come in, 
either for or against the bill, they will be made a part of the record. 

The testimony given in the last 2 days has been opposition to the 
so-called premerger notification bills. We have another bill, which 
1 think is of substantial importance, by Senator Sparkman and 
other Senators, S. 721, relative to the finalization of FTC decrees. 

Has anybody dicated a desire to testify either for or against 
that bill? 

Mr. Corus. Mr. Chairman, pursuant to your pa, we have 
asked the agencies to submit reports as soon as possible on S. 721. 

Mr. Dixon. None of the witnesses who testified in the last 2 days 
desired to express themselves on that particular bill. I have requested 
each person I have talked to to consider that particular bill along 
with the others, and I have obtained no expression for or against it, 
and so I would assume that the next time we would hear about it would 
be when the Department of Justice and the Commerce Department 
appear. 

Senator Kreravuver. Very well. We will stand in recess subject to 
the call of the Chair. 

(Whereupon, at 12:30 p. m., the subcommittee adjourned, subject 
to call of the Chair.) 





LEGISLATION AFFECTING SECTIONS 7, 11, AND 15 OF 
THE CLAYTON ACT 


WEDNESDAY, MAY 7, 1958 


Untrep States SENATE, 
SuBcOMMITTEE ON ANTITRUST AND MonoroLy 
OF THE COMMITTEE ON THE J UDICIARY, 
Washington, D.C. 

The subcommittee met, pursuant to notice, at 10:16 a. m., in room 
424, Senate Office Building, Senator Estes Kefauver presiding. 

Present: Senators Kefauver (chairman), O’Mahoney, and Dirksen. 

Also present: Paul Rand Dixon, counsel and staff director; Donald 
P. McHugh, counsel; Dr. John M. Blair, chief economist; Horace 
Flurry, assistant counsel ; Philip Layton, assistant counsel ; "Peter N. 
Chumbris, minority counsel : Theodore T. Peck, counsel to Senator 
Dirksen; Thomas B. Collins, professional staff member, Judiciary 
Committee; Dr. E. Wayles Browne, Jr., economist; Carlile Bolton- 
Smith, attorney to Senator Wiley; and "Peter Posmantur, attorney. 

Senator Kerauver. The subcommittee will come to order. 

In connection with premerger legislation in the Senate, Senator 
O’Mahoney has taken the lead and is the chief sponsor of our Senate 
bill. 

The committee is highly honored today in having as our witness one 
of the ablest and most distinguished Members of C ongress, the Hon- 
orable Emanuel Celler, who, for many years, has been c chairman of the 
House Judiciary Committee as well as chairman of its Antitrust Sub- 
committee which has been very active in conducting many investiga- 
tions. Congressman Celler has taken a leading part in sponsoring 

many bills which have been enacted into law, several of them in the 
antitrust field. 

It was my privilege to serve on the House committee with Congress- 
man Celler for a number of years. I have enjoyed our fr iendship and 
association. I think there is no better informed man in the Congress 
on antitrust matters or on judiciary problems generally than Con- 
gressman Celler. 

Congressman Celler is accompanied today by Mr. Herbert N. 
Maletz, chief counsel for the Antitrust Subcommittee, and by Ken 
Harkins, cocounsel of that subcommittee. 

We certainly do appreciate your coming over to give us the benefit 
of your views, Congressman Celler. We know that you are the lead- 
ing sponsor of the premerger notice bill, H. R. 7698, in the House of 
Representatives. We are delighted to hear from you at this time. 

Do you wish to make any preliminary statement, Senator 
O’Mahoney. 

Senator O’Manoney. No, thank you. 
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STATEMENT OF HON. EMANUEL CELLER, A REPRESENTATIVE IN 
CONGRESS FROM THE 11TH CONGRESSIONAL DISTRICT OF THE 
STATE OF NEW YORK 


Mr. Cetier. Mr. Chairman and members of the committee, I just 
want to say it is very gracious of you to say those nice words about 
me. I am deeply appreciative. 

I sort of feel like it is coming home when I appear before this 
committee. I have appeared before it so frequently. It is so very 
pleasant indeed to appear before you, Mr. Chairman, and before the 
distinguished Senator from Wyoming. * 

We have been associated together these many years on antitrust 
matters, and I believe one of the proudest distinctions of my career 
is that my name has been bracketed with yours, Mr. Chairman, and 
with Senator O’Mahoney on a number of bills. It has always been 
most comforting to be associated with you. 

Of course, your other colleague, Senator Langer, is an old class- 
mate of mine from Columbia, and I have been associated with him 
and John Carroll on a number of matters when he was in the House. 

Senator O’Manongry. When Congressman Celler refers to the his- 
tory of our efforts to restrict monopoly, I wonder if he doesn’t feel 
like I do sometimes, that I must have some of the feelings of King 
Canute who sat on the seashore trying to sweep the waves of the sea 
back. In spite of everything we do, monopoly grows bigger and 
bigger and more powerful than ever. 

Mr. Cetxer. Yes, it is very, very frustrating. 

Senator O’Manoney. It is destroying the whole substance of local 
economic independence as we have known it. We have failed as yet 
to adjust ourselves to the new era where technological improvements 
have given to concentrated economic power national and international 
sway. 

Mr. Crtier. There is no doubt about it, but you know, sometimes if 
you rub a bar of steel long enough, you can rub it into a needle. We 
have to keep on rubbing. 

Senator Keravuver. it I may observe, Congressman Celler and 
Senator O’Mahoney have certainly tried to do their share to stop 
the wave of concentration and monopoly, and have done many things 
collectively. 

Mr. Cretxier. You are too modest in keeping your name out of it. 
You shouldn’t, because you are the author of the antimerger bill 
where your name was bracketed with mine. That is a banner achieve- 
ment—for me, at least. I think it is for you. 

Senator Krerauver. It certainly is for me. 

Mr. Cetier. Shall I proceed ? 

Senator Keravuver. Yes, Congressman Celler. 

Mr. Cetier. I appreciate the opportunity of appearing before this 
distinguished committee to present my views on the O’Mahoney- 
Kefauver bill (S. 198) and on the Sparkman-Thye bill (S. 722). 


PURPOSE OF PENDING BILLS 


Each of these bills has three major purposes. The first is to amend 
section 7 of the Clayton Act to prevent bank mergers achieved by 
acquisition of assets where the effect may be substantially to lessen 
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competition or to tend to create a monopoly in any section of the coun- 
try. That section, as amended by the Celler-Kefauver Act of 1950, 
covers bank mergers achieved by acquisition of stock but fails to in- 
clude bank mergers accomplished by means of asset acquisitions. Since 
virtually all bank mergers are accomplished by asset acquisitions, sec- 
tion 7 is now almost useless in coping with the mounting and serious 
bank-merger trend. Against this background, the pending bills are 
designed to close the gap in existing law and provide the Federal 
Reserve Board and the Attorney General with the same authority to 
move against asset acquisitions by banks as against stock acquisitions. 

The second purpose of the bills is further to amend section 7 of 
the Clayton Act and require that where the combined capital structure 
of corporate parties to a proposed merger exceeds $10 million, the 
Attorney General and the Federal Trade Commission must be notified 
in advance of the transaction. Together with the notice, the parties 
would be required to supply the Attorney General and the Federal 
Trade Commission with specifically enumerated information which 
would enable them to assess the merger’s probable impact on compe- 
tition. During that period the merger could not take place, although 
in appropriate cases the prohibition could be waived. The waiting 
period requirement would not operate, however, to bar the agency from 
instituting proceedings at a later date and would not expressly or 
impliedly serve as a statute of limitations against the Government. 

The merging corporations would also be required to furnish the 
appropriate agencies with such additional relevant information as 
may be requested within 30 days. Furthermore, willful failure to 
submit the notification or to furnish the required information would 
be subject to a civil penalty of from $5,000 to $50,000. 


Under both bills, premerger notification would not be necessary in 
all transactions. On the contrary, there would be specifically ex- 
empted certain transactions having little or no competitive signifi- 
cance. In addition, the bills would also authorize the establishment 
of procedures for the waiver of all or part of the notification and 
waiting requirements in 3, be cases. 

e 


The third purpose of the bills is to provide the Federal Trade Com- 
mission with authority to seek a court order to prevent consummation 
of a merger pending the issuance of a complaint and the completion 
of the Commission’s administrative proceedings. This amendment 
would give the Federal Trade Commission, which has concurrent 
jurisdiction with the Attorney General to enforce the merger provi- 
sions of the Clayton Act, authority similar to that now possessed by 
the Attorney General to seek a preliminary court injunction restrain- 
ing consummation of a merger while adjudication of its legality is 
pending. 

In sum, the latter two provisions of the bill are essentially pro- 
cedural amendments to the Celler-Kefauver Act of 1950. They are, 
in my judgment, essential to enable the Federal enforcement agencies 
to deal more effectively with the serious merger threat to the com- 
petitive economy. 
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THE PROVISIONS OF THE BILLS DEALING WITH BANK MERGERS SHOULD BE 
CONSIDERED IN SEPARATE LEGISLATION 


In contrast, the first provision of the bills would change the sub- 
stantive standards of section 7. While such a change is absolutely 
necessary, I believe it should most appropriately be considered in 
separate legislation, rather than in legislation dealing with procedual 
changes to the merger provisions of the Clayton Act. 

Beyond that, the House Committee on Banking and Currency is 
presently considering the financial institutions bill, which was ap- 
proved by the Senate in the last session. Section 23, chapter 5, title 
III of that bill, it will be recalled, would require Federal Bank Su- 
pervisory agency approval of any bank merger in accordance with 
prescribed standards. I would point out that amendment of the bank- 
ing laws in this area would not be inconsistent with amendment of 
section 7 to cover bank mergers accomplished by asset acquisitions, 
provided certain changes are made in section 23 of the financial insti- 
tutions bill. Thus when on February 6, 1958, I testified before House 
Banking and Currency Committee on the financial institutions bill, 
I recommended specifically that section 23, chapter 5, ttile III, be 
amended in the following respects: 

First, by prohibiting the appropriate Federal bank supervisory 
agency from approving any bank merger or consolidation where, in 
any section of the country, the effect may be substantially to lessen 
competition or tend to create a monopoly; 

Second, by requiring the appropriate Federal bank supervisory 
agency to give notice to the Attorney General of the proposed merger 
and to enable him to intervene or offer his views respecting the com- 
petitive phases of the transaction; 

Third, by requiring notice with the opportunity to be heard to the 
appropriate supervisory authority of the interested State in the event 
the transaction involves State banks; 

Fourth, by adoption of an antitrust savings clause for bank mergers 
similar to that governing bank holding company acquisitions thus 
making it clear that applicable provisions of the antitrust laws per- 
taining to banks are not to be superseded. 

To assure against the Judiciary and Banking Committees of the 
House working at cross purposes with each other in respect to this 
problem, the House Judiciary Antitrust Subcommittee decided to de- 
fer consideration of amendment of section 7 in this area, until the 
House Banking Committee has taken final action on the financial 
institutions bill. For that reason our subcommittee deleted from 
H. R. 7698 (a premerger notification bill I introduced during the pres- 
ent Congress and which has been approved by the House Judiciary 
Committee, and awaits action in the House) a provision plugging the 
banking loophole in section 7 of the Clayton Act. I aaal recommend 
similar action by this committee. 

Senator Kerauver. Congressman Celler, Senator O’Mahoney, as 
the chief sponsor of S. 198, and Senator Sparkman, as chief sponsor 
of S. 722, have recommended to the subcommittee that similar action 
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be taken here, as you have taken in the House, in connection with bank- 
ing provisions of the bill, and for the same reasons that you have set 
forth here. 

Mr. Cetier. I’m very happy to learn that. 

Incidentally, the bill that I referred to, H. R. 7698, has been ap- 
proved by the House Judiciary Subcommittee, but unfortunately it is 
stymied in our Rules Committee. 

You, Mr. Chairman, know something about stymying by the Rules 
Committee. Those who are opposed to the bill have used all their 
wits and ingenuity to prevail upon certain members of the Rules 
Committee to block this bill. 

The vote, I understand, is very close; but, apparently, they have 
been able to muster just enough force to prevent the Rules Commit- 
tee from granting a rule. But I can assure you, I’m not going to 
wait too long. I’m going to try to move to suspend the rules in the 
House, and I think I can muster enough votes in the House to get that 
bill passed. 

Senator Keravuver. That is very good news. 

Mr. Ceuter. It is very bad news that they should stymie me. 

Senator Keravuver. Yes, I think it is. 

The bill was reported out, I believe, by a substantial majority of 
the Judiciary Committee. 

Mr. Cruier. It was. 

Senator Kerauver. That is the way with monopoly legislation of 
this kind. If they can’t stop you in one place, they try somewhere 
else. 

Mr. Cetier. Well, there are the sappers and miners that do their 
work in the dark, you know, those who try to block a bill of this kind, 
which is sorely needed. 

Now, I would like to say something about the pace of corporate 
merger activity. It may not be new to you gentlemen, because you 
are familiar with this, but it is well, always, to emphasize it and to 
bring it to the public’s attention. 

By way of introduction, it is clear that corporate merger activity 
constitutes an ominous cloud indeed on the economic horizon. And 
there is little doubt that it is playing a significant role in hastening 
the reduction of competition in many areas and concentrating eco- 
nomic power in the hands of increasingly small groups. 

Thus, in the industrial segment of the economy from 1951 through 
1957, there took place 5,627 mergers. 

Moreover, in 1956 the number of mergers in manufacturing and 
mining set a 26-year record and proceeded at a rate of over 4 times 
that of 1949.7 


1 Annual total mergers: 


AS 8 cierpitpeschn cies eiiaaanarniinpilanamadbomtag le maak eit tbe <<a catying -ctim <r eiiiennsciteiinseeneee 846 
ROE an dnc wapuitingelinmmmaratisd itis. « :caictenchpinegianidcmsskie agent wimnnnpetint apiece 905 
aoc binds tien accagipaaninacdnesnsinareneteenniand RMI IN ce Goes ee nse ces es slice Doan aes 941 
si nsiiciahceererlnpici aterisierdnanes ateenais 617 


2The Federal Trade Commission reports the following number of mergers in manufac- 
turing and mining for each year since 1919 on the basis of information obtained from 
financial publications : 

(Footnote 2 continued on page 152.) 
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Indeed, the New York Times concluded : 


* * * the wave of industrial mergers is now more like a floodtide, so wide and 
pervasive has it become. 


While in a number of instances, corporate consolidations have 
helped promote competition, many have frustrated the basic objec- 
tive of the antitrust laws to preserve a free competitive enterprise 
system where economic activity is controlled so far as possible by the 
market and not by men. 

As the President pointed out in his Economic Report transmitted 
to the Congress, January 24, 1956, at page 78: 


Mergers have become more numerous of late and an eye, at once vigilant and 
discriminating, must be kept on such developments. 


It’s all right for the very distinguished President of the United 
States to make these pontifical pronouncements such as I am now 
going to read. But where is the followup? Where is the implemen- 
tation of words of this character ? 

I think if the President means what he says and says what he means, 
he ought to do something more than make these utterances. I say 
that with all due deference to the ver vy high office of the President. 

Now continuing the quotation: 


Many mergers have a solid economic justification and serve the general inter- 
est by increasing competition; others have neutral effects; while still others 
place obstacles in the path of effective competition. Over the years, Americans 
have wisely viewed excessive business concentration of economic power with 
uneasiness. To serve the basic American desire for an economy in which busi- 
ness opportunities are increasing and in which economic control is widely dif- 
fused, it is desirable to strengthen our antitrust laws and provide larger appro- 
priations for their enforcement. 

Toward this end, the following revisions of antitrust legislation are recom- 
mended : 

First, all firms of significant size that are engaging in interstate commerce and 
plan to merge should be required to give advance notice of the proposed merger 
to the antitrust agencies, and to supply the information needed to assess its 
probable impact on competition. 


Senator Kerauver. All of the charts and figures on the preceding 
page and anywhere else will be printed in the record as if read by 
Congressman Celler. 

Mr. Cetier. Thank you, Mr. Chairman. 

Senator Kerauver. It does look like there is a plan not to pass the 


bill but just, rather, to let the House of Representatives consider it. 
Is that the case? 


Mr. Cetter. Yes. 

Against this background, the pending bills strengthen provisions 
of the Clayton Act dealing with corporate mergers and acquisitions. 

This is accomplished by adding certain procedural provisions for 
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the purpose of enabling the Federal enforcement agencies to cope 


more effectively with important corporate mergers and acquisitions 
that may be of doubtful legality. 


NECESSITY FOR NOTIFICATION AND A WAITING PERIOD 


Experience over a period of seven years in administering section 
7 of the Clayton Act, as amended in December, 1950, by the Celler- 
Kefauver Act, has demonstrated a basic need for requiring com- 
panies to provide advance notification of merger and acquisition 
plans to the Attorney General and the Federal Trade Commission 
and to wait for a prescribed period before consummating the 
transaction. 

With such notification and waiting period requirements, not only 
will the Government agency be adequately informed in advance of 
important mergers and acquisitions, it will be able to make a prelimi- 
nary determination as to whether or not the proposed transaction is 
of doubtful legality; and, if so, to undertake court action to restrain 
consummation of the transaction pending adjudication of this ques- 
tion. 

In the absence of a provision requiring the submission of advance 
notification and a waiting period, many companies can obtain the 
benefits of a completed merger or acquisition even though the trans- 
action is of doubtful legality and has caused the very damage to the 
competitive structure which the Celler-Kefauver Act was intended to 
safeguard. Further, once the transaction has been consummated and 
the assets commingled, difficult, if not impossible, is reversion to the 
prior status. 

It is recognized that at present the staffs of the antitrust enforce- 
ment agencies search through newspapers, financial periodicals, trade 
journals, and other publications, for information regarding proposed 
mergers and acquisitions. But these enforcement procedures are 
unsatisfactory in obtaining advance information, since many signifi- 
cant mergers and acquisitions are not publicized in advance of 
consummation. 

Indeed, many of the attempted mergers are kept secret. They are 
underground. Nobody knows anything about them, not even the 
stockholders, much less the public or the Attorney General or the 
Federal Trade Commission. Thus, the Attorney General testified 
before our House Antitrust Subcommittee : * 


A survey of those 165 mergers which, since 1953, have merited special inquiry 
reveals that in almost 30 percent—or 47—the Department did not know of the 
merger prior to its consummation. This means that in almost 30 percent of 
these special inquiries we had no chance to even consider moving for a prelimi- 
nary injunction. 

Beyond that, in those 47 instances where this Department was in the dark 
prior to consummation, we had no choice appraising the wisdom of suit, but to 
face the quite understandable judicial reluctance to tear asunder what has al- 
ready been joined. Notification in advance thus would insure a chance to move 


for preliminary injunction as well as avoid practical difficulties involved in “un- 
scrambling the omelet.” 


I want to say at this juncture that the Antitrust Division recently 
has been very vigilant on this score under the guidance of Judge 


® Hearings before the Antitrust Subcommittee of the House Committee on the Judiciary 
on H. R. 2143 and H. R. 264—premerger notification (85th Cong., 1st sess.), pp. 51, 75. 
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Hansen, as has the Federal Trade Commission. I notice Mr. Bicks is 
in the room, and he has been of yeoman service in that regard in his 
aid and counsel and advice to the Antitrust Division. 

Senator Keravuver. Yes, Mr. Bicks is going to testify. Judge Han- 
sen is out of the city. : 

Mr. Cexxer. I want to say that he is a very dedicated, knowing, 
wise young man, who has done a very splendid job at the Antitrust 
Division of the Department of Justice. He has been very coopera- 
tive with our committee. 

Similarly, the Chairman of the Federal Trade Commission—our 
old friend, Mr. Chairman, John Gwynne, with whom we served and 
for whom I have always had a high regard, and I am sure you have, 
too—testified before our subcommittee that he was certain “there are 
many mergers” that the Commission “does not know about”; that he 
was inclined to think that the number was “something like” the Attor- 
ney General’s figures. (Id., p. 95) 

The enforcement agencies also are confronted with the problem of 
collecting elementary information about the companies involved in a 
proposed merger or acquisition in order to determine the transaction’s 
impact upon competition and whether full-scale investigation should 
be made. This information includes the nature of the business of the 
companies involved in the merger or acquisition, the products or serv- 
ices sold or distributed, the total assets, net sales, and the location of 
plants and trading areas of the acquired and acquiring corporations. 
While this type of information is ordinarily requested from companies 
involved in mergers or acquisitions publicized in advance of consum- 
mation, the companies have no legal obligation to furnish the informa- 
tion requested, or make it available expeditiously. 

In light of these considerations, the pending bills would enable the 
antitrust enforcement agencies to be informed of mergers or acquisi- 
tions not publicly announced beforehand and thus make unnecessary 
reliance on haphazard methods of screening newspapers and trade 
publications to determine where mergers and acquisition threats to 
competition are arising. More important, the bills would afford the 
enforcement officials a reasonable period of time to study the competi- 
tive implications of a proposed merger or acquisition in order to deter- 
mine whether to seek a preliminary injunction restraining its consum- 
mation pending adjudication of its legality or illegality. The bills 
will, therefore, help avoid the practical problems of unscrambling 
corporate mergers entered into in violation of section 7. The fact is 
that because of problems involved in an unscrambling process, the 
courts have been understandably reluctant to order divorcement, 
divestiture, or dissolution to remedy violations of the antitrust laws. 
Indeed, in the more than 60 years of Sherman Act history, courts have 
entered decrees requiring divorcement, divestiture or dissolution in 
only 24 cases, taking the position that judicial restraint should pre- 
vent the imposition of divestiture where other effective remedies, less 
harsh, are available.‘ 


* See, for example, Timken Roller Bearing Co. v. United States, 341 U. 8. (1951) ; United 
States vy. National Lead Co., 332 U. S. 319, 352 (1947); United States v. United Shoe 
Machinery Corp., 110 F. Supp. 295 (D. Mass. 1953); United States v. Aluminum Co. of 
America, 91 F. Supp. 333 (S. D. N. Y., 1950). As a district court stated: “A dislike for 
useless waste and destruction makes one loath to follow the authority which may be 
understood as requiring the breaking up of defendant’s organization, in spite of its proved 
power for good, albeit with serious possibilities of evil.” United States vy. American Can 
Co., 230 Fed. 859, 904 (D. Md. 1916). The difficulty of divestiture after the transaction 
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It is precisely because of difficulties in restoring the previous status 
and the attendant reluctance of courts to undo what has been done, 
that makes necessary the present provisions for evaluating prospec- 
tive mergers and acquisitions before they have become accomplished 
facts—before they have developed to the point where it becomes nec- 
essary to debate whether a surgical remedy may be too drastic. 

Furthermore, testimony before the committee indicates that even- 
handed enforcement requires notification. With that requirement in- 
corporated in the statute, the company that tries to obey the law and 
seek advance clearance from the Department of Justice or the Fed- 
eral Trade Commission will no longer stand by and watch its competi- 
tor who chooses to remain silent, consummate a merger or acquisition 
and thereafter rely on the natural indisposition of the enforcement 
agency to bring a suit to unscramble the commingled assets at some 
later time.® 

The bills impose no burden upon small-business mergers or acquisi- 
tions since advance notification and a waiting period is required only 
where the combined capital, surplus, and undivided profits of the ac- 
quiring and acquired corporation are in excess of $10 million. This 
figure was recommended by the Department of Justice and the Fed- 
eral Trade Commission and will probably cover most transactions 
that have a significant economic effect. Of course, there may be 
mergers or acquisitions which have a substantial effect on competi- 
tion, where the aggregate capital structure is less than $10 million. 
While these would not have to be reported, the antitrust authorities 
would, of course, not be foreclosed against taking action. In my 
opinion, the possibility of such limited transactions having a substan- 
tial competitive effect does not justify burdening all corporations with 
notification and reporting requirements. 

Further minimizing the possibility of hardship, the bills exempt 
from notice and waiting-period fequirements specified transactions 
where notification and a waiting period are unnecessary for proper 
enforcement of section 7. In addition, the Government agencies are 
required to establish procedures for the waiver of, and to waive all or 
part of the waiting requirements in additional cases and categories 
of cases. 


has been consummated is illustrated by United States v. Schenley Industries, Inc., Civil 
No. 1686, D. Del. This case brought by the Attorney General in February 1955 charged 
Schenley with having acquired controlling stock interest in one of its prominent com- 
petitors, Park & Tilford Distillers Cates in violation of the Celler-Kefauver Act. Purpose 
of the complaint was to require Schenley to dispose of its stock interest in Park & Tilford. 
A consent decree entered April 8, 1957, did not require divestiture because of changed 
circumstances resulting from the fact that foreign suppliers in the interim had canceled 
their agency agreements with Park & Tilford as a result of which Park & Tilford had 
become a mere shell. Thus relief was limited to a 10-year prohibition against Schenley 
acquiring any other distilling concern unless it first makes disclosure to the Attorney 
General and then upon objection applying to the court and demonstrating that the effect 
of the proposed acquisition will not be substantially to lessen competition or tend to create 
a monopoly in the distilling business. 

5It ill be noted that advance notice and a waiting period with respect to corporate 
mergers and acquisitions is not a novel concept. For instance, under the Securities Act 
of 1933 (15 U. 8. C. secs. T7f—-77h, parties proposing a corporate merger or acquisition 
involving the issuance of new securities for sale to the public must file with the Securi- 
ties and Exchange Commission a registration statement setting forth detailed financial in- 
formation. Information reauired to be submitted must be in accordance not only with 
statutory provisions but with rules or regulations deemed appropriate by the Commis- 
sion in the public interest for the protection of investors. In situations such as these, a 
20-day waiting period is required before the statement can become effective and the trans- 
action consummated. It will be noted that by far the greatest number of mergers and 
acquisitions are accomplished through the exchange of securities. See FTC Report on 
Corporate Mergers and Acquisitions (May 1955, p. 9). Such transactions are not sub- 
ject to registration and waiting requirements. 
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AUTHORITY FOR FEDERAL TRADE COMMISSION TO SEEK PRELIMINARY 
COURT INJUNCTION 


Equally necessary is the provision giving the Federal Trade Com- 
mission authority to seek a preliminary court injunction to prevent 
consummation of mergers, or after consummation, to preserve the 
status quo until completion of administrative proceedings before the 
Commission. 

The authority sought is fully consistent with existing authority of 
the Federal Trade Commission and is not at all unusual. It is simi- 
lar to authority which the Federal Trade Commission now has under 
section 13 (a) of the Federal Trade Commission Act; under section 
7 (b) of the Wool Products Labeling Act; under section 9 (b) of 
the Fur Products Labeling Act; and under section 6 (a) of the Flam- 
mable Fabrics Act. In short, in many fields of activity, the Commis- 
sion is already authorized by statute to seek injunctive relief to insure 
protection of the public interest. 

It should be observed that the authority sought is similar to that of 
the Department of Justice under section 15 of the C layton Act, which 
permits the Attorney General to seek injunctive relief i in the Federal 
courts to prevent and restrain violations of section 7. Since the Fed- 
eral Trade Commission has concurrent responsibility for the Attorney 
General to enforce that act, logic and policy dictate that the Commis- 
sion have coextensive authority to invoke the injunctive powers of 
a district court upon an appropriate showing. The necessity for this 
is underscored by the fact that the Commission now lacks authority 
which even private parties have to petition a Federal district court 
to enjoin the consummation of a reasonable probable illegal merger 
in order to avert irreparable i injury. ? 

Goodness gracious, if a private individual has a right to seek an 
injunction, there is no reason in the world w hy a regulatory agency 
like the Federal Trade Commission shouldn’t have that similar power. 

Lack of provision to enable the Commission to prevent mergers 

or acquisitions prior to consummation, or after consummation, to 
take action to preserve the status quo until completion of proceed- 
ings, has created a serious loophole in section 7, as amended. With- 
out such a provision, companies can obtain the benefits of a completed 
merger or acquisition even though its legality has been challenged by 
the Federal Trade Commission. This is true notwithstanding the 
fact that pending disposition of the complaint, the transaction may 
have caused serious damage to competition in the industry. Then, 
too, in many acquisitions the acquired competitor is completely swal- 
lowed up and disappears as an identifiable entity, making it impos- 
sible thereafter to restore the preexisting competitive situation. 

This situation is graphically illustrated by reference to a merger 
case before the Commission, where events following the issuance of 
complaint made it impossible to issue an effective order of divestiture. 
In this case (Jn the Matter of Farm Journal, Docket 6388), the Fed- 
eral Trade Commission, following the issuance of its complaint, went 
before the United States Court of Appeals for the Third Circuit 
and attempted to obtain an injunction requiring the respondent to 


®See Hamilton Watch Co. v. Benrus Watch Co., 114 Fed. Supp. 307 (D. Conn. 1953), 
affirmed 206 F. 2d 738 (2d Cir. 1953). 
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maintain the status quo and thus to protect the Commission’s ability 
to enter an effective order. The Commission’s petition was sum- 
marily denied by the court. At the conclusion of the administrative 
proceeding in that case, although a violation of section 7 had been 
proved, the Commission, in the words of its hearing examiner, was, 
by reason of the hopeless scrambling of the assets, in a position to 
do little more than strew “bare corn cobs” on the grave of a dead 
horse. The examiner stated : 


It would be difficult, indeed, to find an acquisition which would point up 
the procedural inadequacy and ineffectiveness of section 7 of the Clayton Act 
as amended, when its objectives are considered, than that presented. It is 
not just a case of too little and too late, from a trial standpoint. A preacqui- 
sition waiting and examination period, made mandatory by statute, coupled 
with the power to seek injunctive relief from the courts, would have kept the 
eggs in the basket until it had been determined whether it was to the public’s 
interest to scramble them, instead of, as here, trying to unscramble them. 
If the record now before this examiner had been presented for precontract 
approval, this proceeding would probably have been unnecessary. General 
equity power likewise would accomplish much. 

Divestiture is only half the objective of the statute, as the examiner con- 
strues it, and its legislative history and purpose. It does take away, and prevent 
the further use of competitive tools and weapons illegally acquired, but the 
aim, it would seem, is broader than that—namely, to restore to the relevant 
markets those competitive weapons to-an active and vigorous use in the hands 
of the seller, or into those of a new entrant, so that competition may continue 
with its former vigor. This, as respondent contends, is impossible. Country 
Gentleman is dead, and the “assets” which it turned over to respondent are 
now without value to any newcomer or, indeed, to any farm publication now 
in the field. When his corn is taken away from him and the horse dies, it 
is the height of vanity to strew the bare corncobs on his grave. All that can 
be accomplished, then, is simple divestiture of the 2 trade names and the 2 lists, 
although, in the examiner’s opinion, this at the most may only disturb, but 
will not diffuse the coalescence which has taken place. It is in that belief, 
then, that possibly such divestiture may accomplish that limited purpose, 
that the order hereinafter set out is entered (pars. 59 and 60, initial decision.) 


There are two other cases in which the Commission sought injunc- 
tive relief pendente lite. Jn the Matter of International Paper Com- 
pany (Docket 6676), the Commission proceeded for an injunction in 
the United States Court of Appeals for the Second Circuit. Denying 
the Commission’s application, the court held that the Commission 
had no standing in court to seek interlocutory relief by way of in- 
junction to maintain the status quo during the pendency of a pro- 
ceeding before the Commission. Jn the Matter of A. G. Spalding & 
Bros., Inc. (Docket 6478), the Commission proceeded for injunction 
in the Court of Appeals for the First Circuit. While an injunction 
was not obtained, the Commission was successful in obtaining from 
the respondent a commitment that it would not significantly alter the 
status quo during the pendency of the Commission’s administrative 
proceeding without giving 30 days’ prior notice to the Commission. 

In light of the purpose of section 7 of the Clayton Act, in light 
of the fact that in a relatively short period of time an acquiring cor- 
poration can completely swallow up an acquired competitor by, for 
example, absorbing and integrating completely its sales organization 
and otherwise destroying the name and goodwill of an acquired 
corporation and in light of the fact that when this is done the acquired 
corporation disappears as an identifiable entity making restoration 
of effective competition impractical and impossible, it is essential for 
25690—58——11 
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the Federal Trade Commission to have authority to go into district 
court to seek an injunction pendente lite where the Commission be- 
lieves that such action would be to the interest of the public The 
conclusion is inescapable that the Federal Trade Commission cannot 
successfully perform its statutory function of administering the 
amended section 7 of the Clayton Act without authority to seek in- 
junctions to maintain the status quo. 

It has been suggested that, since the Department of Justice already 
has power to seek injunctions under section 15 of the Clayton Act, 
similar power in the Federal Trade Commission is unnecessary. The 
injunctive power possessed by the Attorney General by virtue of sec- 
tion 15 is a very general power to proceed in equity with respect to 
any possible violation of the Clayton Act. The Federal Trade Com- 
mission would merely be given power applicable only to merger 
cases. 

It is clear that since 1914 Congress intended the Federal Trade 
Commission to be a primary protector of the public interest in the 
merger field. Furthermore, the history of the 1950 Celler-Kefauver 
amendment clearly indicates the important role which the Federal 
Trade Commission was intended to play in the prevention of sub- 
stantial lessening of competition caused by certain mergers. Thus 
in 1956, the Congress reemphasized the Commission’s responsibility 
in the corporate merger field by increasing its appropriation by $1 
million, at the same time specifically allocating this increase for 
merger enforcement work. 

It is like giving the Federal Trade Commission a broken tool to 
work with. They need this right to go into court in order to effec- 
tuate the very purposes of enforcement with which Congress endowed 
the Federal Trade Commission. 

Senator Keravuver. Off the record. 

Senator Dmxsen. Let the record show that I went before the ap- 
propriations committee and we talked them out of a little money this 
morning. 

Senator O’Mahoney. 

(Off record discussion. ) 

Mr. Cetter. As a result, approximately one-fourth of the total Com- 
mission budget was designated for such activity. In these circum- 
stances, it is necessary that the Federal Trade Diotianiansen be given 
adequate statutory authority to make its merger enforcement efforts 
effective. 

Moreover, careful scrutiny of the language of section 15 of the Clay- 
ton Act empowering the Attorney General to seek injunctions reveals 
that its provisions are not sufficient to carry out the intent of Congress 
in amended section 7. Under the provisions of section 15, if the At- 
torney General were successful in obtaining an injunction from a dis- 
trict court in aid of the Federal Trade Commission, the court itself 
would be required to “proceed, as soon as may be, to the hearing and 
determination of the case.” Thus, upon the obtaining of a district 
court injunction, the administrative proceeding before the Federal 
Trade Commission would be at an end and the Commission would 
no longer have any power to hear and determine the case. This would 
defeat the statutory intent expressed in sections 7 and 11 of the Clayton 


Act of having the Federal Trade Commission hear and decide merger 
cases. 
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In other words, the Federal Trade Commission would be ousted of 
their jurisdiction if the Commission turned a case over to the Attorney 
General and the Attorney General started an injunctive proceeding. 
This would be the very negation of the purpose of Congress in the 
enacting of the sections I have indicated. 

Transferring of injunctive cases by the Federal Trade Commission 
to the Department of Justice for processing would also be a very im- 
practical operation for the reason that it would involve an unnecessary 
duplication of effort by Justice Department attorneys. The needless 
lapse of time, the difficulty, and the unnecessary expense involved in 
having a completely new set of attorneys familiarize themselves with 
the facts in the usually complicated merger case for the purpose of 
seeking an injunction cannot be justified on a practical basis. 

In these circumstances, while advance notification and a waiting 
period is a necessary preliminary step, it is of equal importance to 
provide the corollary power to seek an injunction preventing the com- 
mingling of the assets, management, and productive facilities to a 
point where they cannot be effectively unscrambled. Without the 
latter provision there would be little if any purpose served by advance 
notification to the Federal Trade Commission. 

The provision may well benefit the business community itself since 
according to testimony of the Attorney General, representatives of 
some merging companies have advised that disruption of business 
plans is lessened by agency action before merger consummation. In 
fact, some companies take the position that if the agencies are to pro- 
ceed at all they should sue before consummation. 


THE PRINCIPLE OF THESE BILLS HAS BEEN RECOMMENDED BY ALL FEDERAL 
AGENCIES CONCERNED 


The principle of the bills dealing with premerger notification and 
authority for the Federal Trade Commission to seek a preliminary in- 
junction has been recommended by the President, the President’s 
Cabinet Committee on Small Business, the Attorney General, the 
Federal Trade Commission, the Department of Commerce and the 
Small Business Administration. The President, in his Economic Re- 
port transmitted to the Congress on January 20, 1958, had this to say 
(p. 64): 


The recommendation has been made in previous Economic Reports that notice 
to the antitrust agencies should be required when businesses of significant size 
that are engaged in interstate commerce propose to merge. Such a law would 
facilitate antitrust enforcement by providing an automatic notification to the 
responsible agencies of merger plans. 

Other measures also are needed to strengthen the administration and enforce- 
ment of the antitrust laws and to foster a competitive environment * * * the 
Federal Trade Commission should be authorized, in merger cases where it 
believes violation is likely, to seek a preliminary injunction. 


In his Economic Report transmitted to the Congress, January 3, 
1957, the President stated (p. 51): 


To perform their purpose fully, the antitrust laws require not only vigorous 
enforcement but adaptation to changing economic conditions. This fact was 
recognized by the appointment in 1953 of the Attorney General’s National Com- 
mittee To Study the Antitrust Laws, and by the enactment, in substance, of 
three of the Committee’s proposals. Further recommendations were made last 
year in the Economic Report and in the progress report of the Cabinet com- 
mittee on Small Business. The Congress is urged to take favorable action on 
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these proposals. * * * Third, a series of interrelated measures would strengthen 
the Government’s ability to deal specifically with mergers: requirement of ad- 
vance notification of proposed mergers that are likely to have significant effect 
on competition ; authorization of the Federal Trade Commission, in merger cases 
where it believes violation is likely, to seek a preliminary injunction before a 
complaint is filed.’ 


Likewise the President’s budget message to the Congress for the 
fiscal year ending June 30, 1958, stated (p. M-19) : 


Of particular importance are recommendations to protect and foster the 
initiative of the small-business man * * *, The Congress should enact legisla- 
tion providing for notification to the Federal Government of proposed business 
mergers, and should amend the procedural provisions of the antitrust laws to 
facilitate their enforcement. 


Also, the President’s Cabinet Committee on Small Business in its 
Progress Report of August 7, 1956, stated (pp. 8-9) :* 


The vitality of the American economy has depended in the past, and may be 
expected to depend in the future, upon the continuous infusion of new firms, 
new entrepreneurs, and new ideas. 

In the interest of maintaining and extending free competitive enterprise, the 
Committee recommends: 

11. That legislation be enacted to enable closer Federal scrutiny of mergers, 

Some mergers serve the public interest, as when two weak firms are joined 
in an enterprise that can offer vigorous competition. Other mergers, however, 
place obstacles in the path of effective competition. For this reason, continuous 
and close scruitiny by the Federal Government is desirable. 


The Economic Report of the President, transmitted to the Congress 
on January 24, 1956, contained several important recommendations 


with regard to proposed mergers, which require legislative action. 
They are as follows: 


First, all firms of significant size that are engaging in interstate commerce 
and plan to merge should be required to give advance notice of the proposed 
merger to the antitrust agencies, and to supply the information needed to assess 
its probable impact on competition. Second, Federal regulation should be ex- 
tended to all mergers of banking institutions. Combined with the requirement 
for advance notice, this extension of the law would give the Government an 
opportunity to prevent mergers that are likely to result in undue restraint of 
banking competition. Third, * * * the Clayton Act should be amended to 
make explicit the Federal Government’s authority to take action in merger 
transactions in which either party is engaged in interstate commerce. 


Another helpful measure would be to empower the Federal Trade 
Commission to seek an injunction before filing a formal complaint, 
when it seems likely that a proposed merger would result in a sub- 
stantial impairment of competition. 

Senator Kreravver. Congressman Celler, you have given us a very 
excellent, forceful, and persuasive statement in favor of this legisla- 
tion. We are very grateful to you. 

Senator O’Mahoney, do you have any questions? 

Senator O’Manonery. I think we are all indebted to you, Congress- 
man Celler, for the very careful analysis of all these problems pre- 
sented by the bills. I think your argument is unanswerable, and I 
am very grateful to you, personally. 

Senator Keravver. Senator Dirksen ? 


™The Economic Report of the President submitted to Congress on January 24, 1956, 
contained a similar recommendation (p. 79). 

* Members of this Committee are the Secretaries of Defense, Commerce, and Labor, the 
Director of the Office of Defense Mobilization, the Administrators of the Housing and 
Home Finance Agency, and of the Small Business Administration. Chairman of the 
Committee is the Chairman of the Council of Economic Advisers. 
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Senator Dirksen. I’m always glad to see the chairman of the House 
Judiciary Committee, whom I esteem as an old, longtime friend. I’m 
fully aware of the vast amount of work he has done in his field. While 
we sometimes disagree, we do so with the utmost of affability, and 
friendship, and I always have high respect for his views. 

Mr. Creiter. Thank you very much, gentlemen. It is very com- 
forting to be with you always. 

Senator Keravuver. This is the finest and most comprehensive state- 
ment in support of this type of legislation that has come to my atten- 
tion. We are very grateful to you for coming over and giving us 
your views and bringing together all the reasons why this legislation 
is in the public interest and is required. We thank you very much, 
Congressman Celler, and we are glad Mr. Maletz and Mr. Harkins 
were here, also. 

Mr. Cetier. Thank you. 

Senator Kerauver. We'll take about a 3-minute recess. 

(Recess. ) 

Senator Kerauver. Our next witness, and I believe the final wit- 
ness who has been asked to testify in connection with these bills, is 
Mr. Robert A. Bicks, the first assistant to the Assistant Attorney Gen- 
eral in charge of the Antitrust Division of the Department of Justice. 

We know Mr. Bicks as an able lawyer and an authority in the anti- 
trust field. He has been before the committee on several occasions, 
either on his own or with Judge Hansen or other heads of the Anti- 
trust Division. 

Weare glad to have you here, Mr. Bicks. 

You have a statement, all of which, with footnotes, will be printed 
in the record, so you handle the matter as you wish. 


STATEMENT BY ROBERT A. BICKS, FIRST ASSISTANT TO THE 
ASSISTANT ATTORNEY GENERAL IN CHARGE OF THE ANTITRUST 
DIVISION, DEPARTMENT OF JUSTICE 


Mr. Bicxs. Thank you, Senator. 

Senator Dirksen, Mr. Chairman, Senator O’Mahoney, I think the 
most helpful way for me to proceed is to capsule for you why the 
Department of Justice is for premerger notification, and how some of 
the bills before you, as well as the bill that was reported out by the 
House committee, meet the bulk of the objections that have been raised 
by the various witnesses before you. 

I have submitted for your record a comprehensive statement cover- 
ing the various bills and the various exceptions. I think by stating 
our position briefly I can then, without taking up so much of your 
time, respond directly to whatever questions you have, whatever par- 
ticular problems you are most interested in. 

The Department of Justice supports the premerger notification 
bill for two really basic reasons: 

First, consideration of enforcement effectiveness. 

Second, considerations of basic equity and fairness to the business 
community. 

Initially, let me treat the enforcement effectiveness. 

At the present time, we expend a good deal of our already scarce 
enforcement resources searching through numerous periodicals, daily 
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journals, to discover reports of mergers before they occur. That 
urden this premerger notification bill would eliminate. 

Beyond that, saving of enforcement resources, the bill would enable 
us to sue before mergers occur in all those instances where now we 
don’t know about the merger before it occurs. Those, quite briefly, 
are the two basic enforcement reasons we are for the bill. First, it 
will save our resources, and second, it will enable us to enforce section 
7 more effectively by making sure that we have the opportunity to 
move before a merger has occurred. 

This is what we » have done in Y oungstown-Bethlehem. I think we 
are in a process of testing out the issue in an orderly fashion, in a 
fashion that is satisfactory to both the parties because we knew about 
it in advance. 

In a instances where we haven't known about the merger in 
advance, really a much more difficult problem is put to the court. The 
court not “as has the issue of legality before him, but he must also 
face the quite ponderous business complexities involved in tearing 
apart what has already been joined. 

Those are the really basic enforcement reasons the Department of 
Justice has supported the bill, and I believe the President has recom- 
mended its enactment. 

Now, the second area of policy considerations that support the bill’s 
enactment, I would think, are considerations of fairness to the busi- 
ness community. 

Most lawyers who represent merging companies argue quite 
strongly to us that if we are going to go ahead and sue, ple ase do it 
before the merger is consummated. Otherwi ise, the business plans of 
our companies, their argument usually goes on, will be disrupted much 


more seriously than they would be if you move quickly before the 
merger is consummated. 

I ‘think, frankly, that argument is a very understandable one. 

The other consideration of fairness involves the advant: ige, I would 
think, that accrues to a businessman who proceeds without public 
notice, the advantage that he has over a businessman who comes into 
the De ; sae wason of Justice and says, “I would like to merge, I would 


like to be scrupulously sure I abide by the law. That is what I would 
like to do. Will you tell me whether or not it is legal?” 

He lays his cards on the table, if you will. He comes in, and he 
seeks to find out before he acts whether or not it is legal, if he wishes 
to. He may get sued, or his business plans may be disrupted. 

The man, on the other hand, who seeks for equally legitimate rea- 
sons, perhaps, to go ahead and —— without public notice, without 
informing the enforcement agencies first, has a less likelihood of being 
sued perhi aps because of the tremendous difficulties we would have in 
facing a divestiture. 

So ‘that is really the essenc “e of why we are for the bill. First it 
would help us enforce section 7. And second we would urge upon you 
that perhaps considerations of fairness between members of the busi- 
ness community support its enactment. 

Now, one of the most difficult tasks that both committees that have 
considered this bill have wrestled with has been the fashioning of 
exemptions. 
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Obviously, since section 7 is phrased not in terms of mergers, what 
most laymen would think of as mergers, the complete buying out of 
one company by another, but rather in terms simply of assets or stock 
acquisitions, you face the problem of carving out from the present 
merger notification provisions those acquisitions that have no likely 
competitive significance. 

A good deal of the testimony this committee has heard, and a good 
deal of the testimony that was heard by the House committee, involved 
presentation of situations where particular groups felt particular 
transactions should be exempted from the law. 

To be most helpful, we prepared an analysis of every exemption 
that has been proposed during the course of the entire testimony be- 
fore the House, and we checked that against the testimony before you 
and few if any additional significant ones were present. We prepared 
an analysis of those proposed exemptions as compared with the House 
committee reported bill which fairly closely parallels S. 722. 

I think if I put that in the record that may be helpful to you. 

It is already in, Mr. Dixon, did you say ? 

Senator Keravuver. No, we will put it in the record following your 
statement. 

(The material referred to may be found on p. 175.) 

Mr. Bicxs. I think that will be very helpful to you. You can 
see how many of these exemptions you are meeting with the bill and 
just how many youarenot. And I think you can make your judgment 
in a much more informed fashion if you see it all in one place. 

My own general statement would be on the exemptions that I have 
read all the House hearings, and I believe I have read the bulk of 
your hearings. 

I would think that you can, by adopting those exemptions that are 
in the House committee reported bill which involves addition of a few 
to S. 722, you can meet the great bulk of claims for exemption that 
were made before you. 

This covers a wide range of transactions involving real estate, insur- 
ance companies, the dealings between subsidiaries, primarily residen- 
tial and office space problems, goods held for inventory, the wide range 
of objections that were raised before your committee. 

I think this chart will help you see what the present bills cover and 
what is not covered by them. 

That is a brief general statement of why we support enact- 
ment of the bill and how we would urge the present provisions for 
exemption, with several minor additions which I detailed in my state- 
ment, would meet the bulk of objections that are raised before your 
committee. 

Senator O’Manoney. Mr. Chairman. 

Senator Kerauver. Do you mind questions at this time, Mr. Bicks? 

Mr. Bicxs. Not at all. 

Senator Kerauver. Senator O’Mahoney. 

Senator O’Manoney. I take it that you had finished your summary 
of the written statement ? 

Mr. Bricks. No, just on premerger notification. I would like to treat 
the declaratory judgment part in considerable detail, because that is 
an intricate legal question. 

Senator O’Manoney. But I meant the premerger notification, 
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Mr. Bicxs. Yes. 

Senator O’Manongy. Did you have anything to say about the 
public interest involved ? 

Mr. Bricks. Well, I would think the public interest involved is re- 
flected by the two policy considerations which we think support the 
enactment of the bill, first increased enforcement effectiveness. 

Senator O’Manoney. I wanted to make this part of the record. I 
think I know the answer because I know the stand that the Depart- 
ment of Justice took on the prenotification merger bill last year. This 
is the same stand now ? 

Mr. Bicks. Yes, sir. 

Senator O’Manoney. The administration has made its position 
clear. The President has spoken; both in his economic report and in 
the budget, he has indicated that he believes a prenotification bill 
should be passed. 

Does that not mean that on basic policy of the prevention of 
monopolies by specific mergers, the administration is for this bill? 

Mr. Bicxs. I would say so. 

Senator O’Maunoney. There is no question about that at all, is 
there ? 

Mr. Bicxs. I would say not. 

Senator O’Manoney. If anybody were to say that the Department 
of Justice is supporting this measure and seeking to get a more effec- 
tive weapon to enforce section 7 of the Clayton Act, with its tongue 
in its cheek, so to speak, the answer would be an emphatic “No,” would 
it not ? 

Mr. Bicxs. Yes, Senator. I think it is quite significant. 

Senator O’Manonery. Let me ask you to amend your answer be- 
cause, as I have propounded the question to you, the answer would 
be “No,” and your answer to that is, I would say, “emphatically 
not.” 

There is a double negative in there that I want to avoid. 

Mr. Bicxs. I think you understood my answer. 

Senator O’Manoney. Let it be clear on the record, please. 

Mr. Bicxs. The striking thing to me about the position of the De- 
partment regarding this bill is the fact that, at the very few times that 
Attorney General Brownell appeared before Congress in support 
of a particular piece of legislation, this was one of them. 

This provision, coupled with the bank-merging provisions, involve 
the only time that the Attorney General himself went before Congress 
to urge that it enact an antitrust amendment. 

I would think this personal action on his part bespeaks the Depart- 
ment of Justice’s interest in this bill louder than any particular 
answer I might give your question. 

Senator O’Manonry. The attitude that he expressed by coming up 
in favor of this legislation is still the attitude of the Department of 
Justice under the new Attorney General ? 

Mr. Bicxs. It most certainly is. 

Senator O’Manonery. Of course, I knew that to be the case, but I 
wanted it on the record. I thank you very much. 

Mr. Bicxs. I think that of the various proposals before you pre- 
merger notification is one. The bank merger proposals were aa. 
We have been informed that you don’t wish us to treat those now— 
they will be considered in a separate context. 
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A third area involves the various amendments that added powers 
to the FTC. 

I think there the appropriate role for the Department of Justice 
is to endorse quite heartily the position of the Federal Trade Com- 
mission is taking, particularly in regard to the preliminary injunction, 
as well as the revised procedures for enforcing Clayton Act orders. 
I think the primary reasons for those amendments, however, should 
most appropriately be expressed by the Commission, since the amend- 
ments deal almost completely with their work. 

Suffice it to say that we heartily endorse the Commission’s position. 

The fourth problem that the legislation before you treats, I think, is 
a quite intricate legal one that I would like to treat in some detail. 
It involves the so-called declaratory judgment. 

This is a provision that to the best of my knowledge has not been 
treated at length in the hearings. So that I think if I analyze in some 
detail the effect of that provision, it may be helpful to you. 

Senator Krerauver. Mr. Bicks, before you go into that, and follow- 
ing up Senator O’Mahoney’s question about the position of the Ad- 
ministration and Department of Justice, this prenotice of merger is 
one legislative proposal that the President, for a number of years, has 
recommended as the first and foremost antitrust measure the adminis- 
tration is interested in. Is that not true? 

Mr. Bicxs. That is correct. 

Senator Kerauver. It is set forth on page 17 of Congressman 
Celler’s statement. 

Many times the President has recommended this legislation in his 
messages to the Congress and his economic report, the President’s 
Cabinet Committee on Small Business, the Department of Justice, 
the Federal Trade Commission, the Department of Commerce, and all 
of the Federal agencies having an interest in this subject matter. 

Is that correct ? 

Mr. Bicks. That is correct, sir. 

Senator Kerauver. And the eagerness of the administration and of 
these Departments to secure passage of legislation in this field has 
continued and has not diminished ? 

Mr. Bicxs. I can assure you it has not, Senator. 

Senator Keravuver. All right, sir, will you now proceed. 

Mr. Bicxs. To return to the declaratory judgment amendment—— 

Senator Keravuver. There is no bill, as such, dealing with this, but 
we did ask that you discuss the matter. 

Mr. Bicxs. Well, that is true, Senator. 

If you like, I can just put the statement in the record. 

Senator Kerauver. No, suppose you talk about it. 

Mr. Bicxs. You have correctly pointed out that there is no bill, 
but the one matter that your letter inviting this appearance specifi- 
cally asked be treated in the declaratory judgment provision. 

Senator Kerauver. Such an amendment was placed in the bill in 
the last Congress ? 

Mr. Bicxs. Yes. 

Senator Kerauver. When it left this committee. 

Mr. Bricks. 'The amendment would give Federal courts jurisdiction 
to—and I quote: 
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“To adjudicate the legality” of “any proposed or consummated 
acquisitions with respect to which” this Department— 
has threatened suit, or * * * has otherwise officially asserted to be illegal, 
under the antitrust laws. 

Its application under present enforcement procedures, to “consum- 
mated” mergers is not clear. 

I think if we tried to analyze just what the amendment does, it is 
helpful to look first at how it would apply to a merger that has al- 
ready been consummated and then to a merger before it has been 
consummated. 

On the one hand, in no proceeding thus far against a consummated 
merger under amended section 7 has there been a public announce- 
ment of intent to sue before a complaint was filed. 

Thus, if threatened suit means only public announcement, the 
amendment would apply to no such proceeding thus far filed. 

On the other hand, this Department, with an eye to possible suit, 
may request information from merged companies. 

The bulk of such investigations, of course, do not result in suit. 
If, despite this fact, investigation alone be deemed a threatened suit, 
then difficulties immediately arise. 

This Department, for example, might be forced into court long be- 
fore its case was prepared, and indeed, in cases where, were investi- 
gation completed, we might decide not to proceed. 

In the past 4 years alone, more than 150 letters of inquiry request- 
ing information have been sent to merging companies. From these 
200 inquiries, 14 proceedings, picked with an eye toward orderly de- 
velopment of a new provision’s enforcement, have resulted. Forcing 
this Department into court in all these cases would not only burden 
already crowded calendars, but also dissipate scarce prosecutive re- 
sources and promote haphazard enforcement. 

Really, the first point is that “threatened suits” is a term that has 
no certain content. If it means a public announcement, we are going 
to sue against a consummated merger, then it doesn’t mean very 
much, because we have never, in my suit against a consummated 
merger publicly announced we were going to sue before we did. 

If, on the other hand, the threatened suit means simply making in- 
vestigation, it would seriously disrupt our enforcement efforts, be- 
cause the great bulk of our investigations do not result in suits. 

Indeed, this is only as it should be because you can only make the 
decision whether or not to investigate as different from the decision 
whether or not to sue. 

I think we would be remiss if we didn’t investigate every really 
basically significant merger. 

But in many of them, the facts after you investigate turn out not 
to warrant suit. 

If the threatened suit language means the mere fact of an investi- 

ation, we would then be forced into court in many cases where we 
did not, in fact, think suit was justified. 

Beyond that, where merged companies learn, not merely of our 
investigation, but of our intent to sue, generally a complaint is ready 
for filing. 

Then companies may be officially informed their merger will be 
asserted to be illegal only in those rare cases where they may be will- 
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ing to divest themselves voluntarily of their allegedly illegal acqui- 
sition. 

In such cases, we look toward entry of a consent judgment at the 
same time the complaint is filed. 

Were this amendment enacted, however, any such procedure for 

recomplaint negotiation of section 7 cases would likely be aban- 
aed. Such negotiation is generally deemed unwise until a com- 
plaint has been prepared, and under this amendment, we could not 
so inform defendants without surrendering to them completely the 
prosecutor’s traditional right to choose the time and place of suit. 

Asa result, contrary to the wishes of many businessmen, the amend- 
ment would discourage this Department from entering into any pre- 
complaint negotiations under section 7. 

Against this background, then, the amendment’s application to 
consummated mergers is difficult to foretell precisely. It would have 
quite drastic effects on our enforcement efforts, and likely force the 
abandonment of our premerger negotiation program. 

As applied to “proposed,” rather than “consummated” mergers, 
the amendment’s intended application is still not clear. On the one 
hand, when companies definitely intend to merge, this Department 
may, prior to consummation, seek a preliminary injunction. 

Again, in no case where preliminary injunction has been sought 
has the Department made the first public announcement prior to 
court proceedings. 

Similarly, merging companies generally do not learn such a move 
is planned until) the proceeding has been, or is about to be, filed. 

In cases of preliminary injunction, therefore, the amendment’s 
application is likewise difficult to gage. 

n the other hand, companies about to merge under present pro- 
cedure may so inform this Department and seek a so-called pre- 
merger clearance. If the merger is cleared, this Department gener- 
ally writes the acquiring company that on the basis of the informa- 
tion submitted it does not intend to sue. 

Such a letter clearly would not bring the amendment into play 
because that not only does not threaten suit but to the contrary indi- 
cates that we don’t plan to sue. 

If the merger is not cleared, however, this Department generally 
writes: 

On the basis of the information you have submitted, it would appear that the 
proposed acquisition, if consummated, may result in a violation of the antitrust 
laws. For this reason the Department cannot undertake to withhold proceed- 
ings in the event this acquisition is completed. 

This letter sets forth no promise to sue, but merely that this De- 
partment cannot promise not to sue. 

And let me emphasize this difference may be a real one. 

For enforcement considerations may dictate not proceeding should 
a merger—even where clearance has been denied—be consummated. 

Were such language, or investigation short of presentation to merg- 
ing companies of a proposed complaint, deemed to mean the Attorney 
General has threatened suit, or officially asserted the merger to be 
illegal, then this committee may wish to consider constitutional ques- 
tions the amendment could pose. For the law is well settled, as the 
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Supreme Court recently put it, that under our Constitution the judi- 
cial power extends: 

Only to “cases and controversies in the constitutional sense” of a nature “‘con- 
sonant with the exercise of the judicial function” and “appropriate for judicial 
determination.” Each must present a “justifiable controversy” as distinguished 
from “a difference or dispute of a hypothetical or abstract character. * * * 
The controversy must be definite and concrete, touching the legal relations of 
parties having adverse legal interests. * * * It must be a real and substantial 
controversy admitting of specific relief through a decree of a conclusive char- 
acter, as distinguished from an opinion advising that the law would be upon 
a hypothetical state of facts.” 


Applying this broad constitutional mandate, the Supreme Court, 
especially where governmental action is involved, has refused to in- 
tervene unless the need for equitable relief is clear, not remote or 
speculative. Thus the Court has held that a controversy is not yet 
ripe for intervention where governmental intention is expressed but 
has not yet come to fruition, or where that intention is unknown. 

Finally, with reasoning most relevant to the proposed amendment 
to Clayton Act section 7, the Court has held determination of the scope 
of legislation in advance of its immediate adverse effect in the context 
of a concrete case involves too remote and abstract an inquire for the 
proper exercise of the judicial function. 

In light of this settled law, the Constitution might well limit the 
amendment’s scope to those rare cases where a section 7 complaint, 
or petition for injunction, has been signed and potential defendants 
so informed. 

At any point short of this, there can be no reasonable assurance a 
proceeding will be filed, no assurance there will be, as the Constitution 
requires, a controversy, definite and concrete, real and substantial, that 
Government action will come to fruition. 

This uncertainty takes on real meaning in light of this Department’s 
current program to mark out the limits of newly amended section 7. 

Court precedents now may shape that section’s effect for many years 
to come. 

With this in mind, the Government must pick its cases carefully to 
probe unsettled questions section 7 poses. 

Indeed, a complaint, at almost any time up to filing, may be aban- 
doned should a better case, raising a like legal issue, arise. 

Thus, until a proceeding is actually brought there may be no real 
assurance it ever will be. 

Support for this limited permissible application may be found in 
the history of the Declaratory Judgment Act. 

As the Supreme Court recently put it, the Declaratory Judgment 
Act provides in a case of actual controversy a competent court may 
declare the rights and other legal relations of a party whether or not 
further relief is or could be sought. 

Considering this act, as the Supreme Court has explained, it— 

* * * was adjudged constitutional only by interpreting it to confine the 
declaratory remedy within conventional case or controversy limits. In Ash- 
wander v. Tennessee Valley Authority (297 U. S. 288, 325), the Court said, 
“The act of June 14, 1934, providing for declaratory judgments, does not 
attempt to change the essential requisites for the exercise of judicial power 
which still was to be tested by such established principles as that ‘the judicial 
power does not extend to determination of abstract questions’ and that ‘claims 


based merely on “assumed potential invasions” of rights are not enough to 
warrant judicial intervention’.” 
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So, really what constitutionally could be done with a declaratory 
judgment is terribly limited, and even within the constitutionally 
permissible area adopting this approach to antitrust cases would 
have very drastic effects on section 7. 

We would lose completely the power to pick our cases. We would 
be forced into the court almost at the defendant’s whim, to try out 
the case where he wanted, when he wanted, and which case he wanted. 

Mr. Dixon. Mr. Chairman, may I ask Mr. Bicks one question at 
this point. 

I recall when Judge Gwynne testified here, Mr. Bicks, I believe it 
is fair to conclude from his statement that in his opinion the Fed- 
eral Trade Commission would entirely lose its jurisdiction over a 
section 7 case through the declaratory judgment process. 

Mr. Bicxs. That is quite a problem to consider. 

Mr. Drxon. Thank you. 

Senator Krrauver. He reasoned that if the Commission was in 
the middle of a consideration of the case, that would not be prohibited 
under this proposed declaratory judgment amendment. If brought 
into another court, they would lose their jurisdiction. 

Mr. Bicxs. Right. 

The defense could lose the whole issue as soon as the Commission 
started to move into Court. 

Senator Kerauver. Proceed, sir. 

Mr. Bicxs. That is really the principal point I have regarding 
the amendment. I think it is a step that is really quite frought with 
constitutional danger. 

I would think you would want to consider very carefully whether 
Congress has the power to go beyond the Declaratory Judgment Act 
which, of course, does not exempt antitrust cases, or if anybody 
wanted to see if an antitrust case would fit under a Declaratory 
Judgment Act, they could, and the courts have held that the Declara- 
tory Judgment Act went to the fullest extent of Congress’ power to 
confer jurisdiction over cases and controversies. 

So that you are really faced squarely with a constitutional issue 
when you try to go beyond it. 

That is really the basic legal question. 

In practical terms, if you specifically seek to go beyond the Declar- 
atory Judgment Act in the antitrust field, the effect on our enforce- 
ment efforts, by taking away from us the enforcement initiative to 
pick and choose the sort of cases, the time of their filing, and where 
they are to be filed, would be very drastic. 

That is the basis of our objection to the amendment. 

Senator Kerauver. Any questions, Senator O’Mahoney ? 

Senator O’Manonry. Mr. Bicks, as usual, has presented a very 
good statement. 

Senator Kerauver. Senator Dirksen ? 

Senator Dirksen. Mr. Bicks, you know that declaratory judgment 
sections was offered by the Senator from Illinois. 

Mr. Bricks. I am sorry that I did know that. 

Senator Dirksen. You did know it? 

Mr. Bicxs. Yes. 

Senator O’Manonery. And he is sorry. 

Senator Dirksen. No; he isn’t sorry at all. 
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Senator Kerauver. You are sorry that the Senator offered it, and 
you hope he doesn’t offer it again ? 

Senator Dirxsen. And it will be offered. 

Senator O’Manonry. I am speaking about the witness, not the 
Senator. 

Senator Dirksen. Oh, I thought you were talking about me. 

You see the constitutional item that is made here—the temper of 
this amendment is thoroughly in line with the spirit of the Constitu- 
tion. 

When this matter was up, I recall that my very distinguished, 
genial friend from Wyoming, and Judge Hansen, and I sat down and 
we discussed the matter at great length, and it was on that occasion 
that Judge Hansen said, 

“You know, Senator, what you are doing?” 

I said, “I hope I do.” 

He said, “You are giving a potential defendant in every case the 
chance to pick his own battleground.” 

“That is precisely wed am trying to do,” I said, “because I 
think the Constitution and its whole spirit as a defensive document 
for the citizenry—and by citizenry, I mean persons and a corporate 
entity as a person.” 

So, I was quite mindful of what I was trying to do, and I thought 
it was in the spirit of the Constitution to try to Sales about the rights 
of corporate entity as well as individuals against the intrusion of 
Government, particularly the intrusions that I think to be unwar- 
ranted. I think that is a fundamental document. I still think it is 
sound. I think it is good. I think it is fundamental. I think it is 
wholesome. It may need a little tempering, but I was deeply inter- 
ested, of course, in your remarks. 

Mr. Bicxs. Senator, do you conceive that your amendment goes 
beyond the present Declaratory Judgment Act ? 

Senator Dirksen. It could. 

Mr. Brcxs. The considerations you were advancing are not those 
that would bear on the constitutional argument. 

Those are considerations of enforcement effectiveness that I think, 
quite properly, Congress could disagree with us. There the Congress 
could say you are right; there certainly is no question about an issue, 
but we think other considerations are more important. 

That is the essence of a legitimate congressional determination. 
The constitutional question I was talking about is a different one. 
That is raised by the “threatened suit” and “otherwise asserted to be 
illegal” language to the extent that such phrasing goes beyond the 
Declaratory Judgment Act under which an antitrust defendant could 
now move, Senator. 

He could move now under the Declaratory Judgment Act. No one 
ever has, I think, because of the way the Division’s procedures work. 
1 don’t think anybody could bring it under the Declaratory Judgment 
Act, because we don’t say we are going ot sue until you do. We are 
essentially prosecutors. And, unlike administrative agencies, the less 
we talk about what we are going to do before we do it, the better off 
we are. So that there has been no instance where the Declaratory 
Judgment Act has been attempted to be used. Now, the sole point I 
was trying to make is that the Court has indicated that, to its view, 
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at least, there was real question as to whether Congress could go 
beyond the declaratory judgment. That is the only issue. I don’t 
mean at all to say the considerations you were advancing. 

Senator Dirksen. I understand. 

Mr. Bicxs. Those are certainly things Congress could say: “We 
know it is going to hurt your enforcement efforts, but we think these 
other comsialitiaiaaien are more important.” 

Senator Dirksen. It seems to me there would have to be a modifica- 
tion of phraseology, but I could confirm what I said before in con- 
nection with this amendment. 

Actually, it had its genesis in the experiences we had with OPA. 
Twice I sold the House of Representatives in two different sessions 
on the idea that it was most desirable to provide judicial review in 
cases arising under the price-administration enforcement, even at the 
expense of having congestion in court, because I would esteem that 
preferable to the denial of rights. But twice a very stubborn Senate 
rebuffed me when I was a humble Congressman. So, I am forever 
trying to sell the Senate of the United States on the idea that those 
rights must not only be asserted, but fully defended, and I think, in 
the light of hindsight, if I had it to do all over again, I would have 
made in each case a more vigorous effort to come and campaign in the 
Senate of the United States when I was a member of another body in 
the hope that they would see the light and provide that kind of judi- 
cial safety, even in OPA cases. 

What we finally wound up with was a residue of about 7,000 un- 
disposed cases, and I haven’t the slightest idea where they are today, 
but I was in the middle of lots of them. It was a very unhappy per- 
formance, to say the least, because I recall when Senator McKellar 
was the chairman of the Senate Appropriations Committee, and on 
the last round, I have forgotten whether Paul Porter was the Admin- 
istrator, I think Leon Henderson, of good memory, was around prior 
to that. 

But here was a request for $134 million, which was finally reduced 
to $107 million. So, we ladled out $107 million in a single year, and 
for that we got 66,000 people on the payroll, and 100,000 volunteers 
to go out and harass the people. I thought it was the most uncon- 
seu performance that ever took place in the history of this Re- 
public. 

So I was determined that, if the opportunity ever arose, I would 
assert my convictions on it, and that is what I have done, and that is 
what I feel impelled to do. So that explains the attitude of the jun- 
ior Senator from Illinois. 

Mr. Bicxs. Thank you, Senator. 

Senator Kerauver. Mr. Bicks, I was interested in your observa- 
tions about your present procedure to advise corporations who are 
proposing to merge. I think it has been a great help to the business 
community to get some counsel. Of course, it is not final, but it does 
give your opinion as to what you expect to do. And that is the first 
time [ have seen set forth the language of the letters, that you mention 
on page 16 of your statement. Tuabees people who do come to get 
your counsel consider this of great value, knowing what your at- 
titude is going to be or is; is that not correct ? 

Mr. Bicxs. I would think they do, or they wouldn’t come in. There 
is nothing obligatory. 
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Senator Kerauver. And if a declaratory-judgment amendment, 
such as Senator Dirksen proposed, were adopted, you say that would 
bring this kind of procedure to a close ? 

Mr. Bricks. No, Senator; I am sorry; that wasn’t the procedure I 
was referring to. I was referring to precomplaint negotiations. ‘The 
procedure I was referring to is briefly this: When you have a com- 
plaint signed, frequently, the fellow who is being investigated knows 
the status of your investigation. He knows that you are getting 
pretty far along. He may know, at least, how the member of the staff 
who is handling the case feels about the case. 

After we have a signed complaint, if the person about to be sued 
comes in and says, “Well, I don’t really want to fight about this. 
comes in and says, “Well, I don’t really want to fight about this.” 
He may think he may lose, or alternatively, even if he wins, it is not 
going to be worth fighting it through, “Why don’t we sign a consent 
decree?” 

In a very few instances, we will agree to negotiate with them in 
advance. We will do so only in those instances where there is a real 
likelihood that he wants to give up the relief public interest acquires. 

It is that program, the precomplaint filing program, rather than 
the premerger clearance program, that I think would be heard, but 
both of them are of benefit to the business community. I just want 
to be clear on that. 

Senator Kreravuver. Very well. 

Mr. McHugh? 

Mr. McHvueu. Mr. Bicks, based upon the study which you have 
made on the proposed amendment by Senator Dirksen, in your opinion, 
would you say in its present form this amendment is unconstitutional ? 

Mr. Brexs. Well, I think I have gone about as far as I can on the 
constitutional issue in the statement. I think there certainly is a 
very significant constitutional question. And I think the present At- 
torney General wrote Senator O’Mahoney in almost the exact lan- 
guage when the same amendment was up last year. Were I in your 

osition, with the responsibility of making the judgment, I would 
© very, very reluctant to say that this bill is constitutional. 

Mr. McHvuen. Mr. Bicks, the bill introduced in the House, the 
bill that is now before the Rules Committee, and certain of the Senate 
bills contain a different time period concerning the waiting period. 
Possibly your statement covers this provision, but I wonder if you 
will state it for the committee, and what is the view of the Depart- 
ment on the waiting period. 

Mr. Bicxs. Yes. My statement analyzes the various different wait- 
ing periods. To capsule our position, we think the 60 days is a reason- 
able compromise. Some have talked about 90 days. Some have talked 
about 20, with a chance to make it 90. 

I think 60 days seems a reasonable balance. 

If you made it 20 days with the option for the enforcement agency 
to hold it off to 90, I think the temptation would be to kick most of 
them over to 90 days, because you can’t do very much in 20 days. 

I think the 60 days is fairly reasonable, 

Senator Kerauver. Sixty days, but no extension ? 

Mr. Bricks. That is right. 

Senator Keravuver. Just a plain 60 days? 

Mr. Bicxs. Yes. 
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Then the man knows when he is negotiating a merger agreement, 
that 60 days from now, I can go ahead. It is not a question of 20 days 
and 

Mr. McHven. Mr. Bicks, some of the witnesses testifying before 
the committee have asserted that very few mergers of any competi- 
tive significance occur without the knowledge of the Department of 
Justice or the Federal Trade Commission. 

When the Department testified approximately a year ago before 
the House Antitrust Subcommittee, you stated at that time that of 
165 mergers of some significance which you do review, approximately 
30 percent of those, or 47, were unknown to you. 

Have you been able to bring those figures up to date ? 

Mr. Bicxs. I have brought the figures up to date. It is still a shade 
over 30 percent. 

It has kept us about the same county. 

Interestingly enough, that 30 percent figure is also reflected in 
cases filed. About 30 percent of the cases we have actually filed have 
been on the merger. 

Senator Keravuver. The testimony Mr. McHugh is referring to, I 
suppose, is that set forth on page 7 of Congressman Celler’s state- 
ment. 

Mr. McHveu. That is right. 

Mr. Drxon. Mr. Chairman, may I ask one more question ? 

Mr. Bicks, in Congressman Celler’s statement, on page 5, he had 
a footnote which set forth the annual total mergers—in 1957 he listed 
941. 

I don’t believe the Department of Justice last year filed a single 
case in the antimerger field, did it? 

Mr. Bricks. I cannot remember the exact dates, but wasn’t Youngs- 
town filed last year? 

Mr. Dixon. I am not sure. 

Mr. Bicxs. Was El Paso filed last year? 

Mr. Dixon. Was one case filed last year ? 

Mr. Bricks. Well, I don’t keep fresh in my mind the dates that 
cases are filed. 

I think Youngstown, Bethlehem, El Paso, was filed last year. 

Mr. Drxon. Will you supply the number filed last year ? 

Mr. Bicxs. Sure. 

Mr. Dixon. My point is that certainly there weren’t any great 
number of cases filed by the Department of Justice. 

Mr. Bricks. There have not been a great number of cases filed un- 
der amended section 7, since its amendment. 

So, I don’t know. 

Mr. Drxon. Would the passage of a bill similar if not identical to 
H. R. 19872 or H. R. 7698, in your opinion, materially assist the De- 
partment in instituting suit? 

Mr. Bicxs. It would. 

We have also taken some other steps which the committee might 
be interested in. 

We have recently reorganized our entire merger work. Previously 
it had been concentrated on one section of the Department, of the 
Division. This meant that only one quarter of the Division’s litigat- 
ing resources were devoted to merger. 

25690—58——12 
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We have since reorganized the merger and investigation and pro- 
ceeding program so that now each of the four litigating sections has 
joint responsibility for mergers. 

In practical terms, this means you have four times as many people 
going out looking for merger cases and able to bring them as you 
had before. 

Senator Dixsen. Mr. Bicks, do you have in mind how many per- 
sons in the four sections are now assigned to this? 

Mr. Bicxs. Yes. 

Oh, I would say there are probably now some 60 lawyers in the 4 
sections, and the 4 sections supervise our field offices, which probably 
have in them some 170 lawyers. 

So a total of 230 lawyers enforce section 7 along with the Sherman 
Act. 

Now, Senator, that is a littlhe—I think you have to bear in mind that 
these 230 lawyers don’t bring just merger cases. That is not their 
only responsibility. 

The essence of the reorganization has been to enable lawyers who 
bring Sherman Act cases to also use section 7, the theory being that 
section 7 is a weapon in the enforcement arsenal and shouldn’t be 
isolated with one group. Everybody should be considering its appli- 
cation in every case. 

Senator Dimxsen. But all 230 would be available for assignment to 
this work if you choose to assign them ? 

Mr. Bricks. I can’t answer that flatly “Yes,” Senator, because if we 
assigned 230 to merger work, we wouldn’t bring any Sherman Act 
cases. 

Senator Dirksen. Perhaps, it ought to be stated another way. 
Any of these 230 might be assigned ? 

Mr. Bicxs. Yes. 

Senator Kerauver. Mr. Bicks, you spoke of carving out exceptions 
where the prenotice of merger bill did not apply. We had mining 
witnesses, for instance, who appeared here and asked for a similar 
exemption as set forth in the House bill. 

Mr. Bicxs. I know. 

Senator Kerauver. Does the House bill as it was reported from the 
committee contain your idea of what exceptions there should be? 

Mr. Bicxs. I would like to answer that quite frankly, Senator. 

It does, generally. I think of all the exceptions the mining one is 
the most difficult to justify. 

The other exceptions can be justified pretty much on the grounds 
that they don’t have much competitive significance. 

In light of that growth, particularly in copper, which stemmed 
from mining acquisitions, it is pretty hard to justify the mining 
exemptions on that ground. 

I think the House bill does grant a limited exemption to mining 
acquisition—we would be quite reluctant to support any bill that goes 
beyond that. 

Senator Kreravver. This goes as far as you are willing to go under 
the circumstances ? 

Mr. Bicxs. I think even the mining one is a little hard to justify 
in that bill. 
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Senator Keravuver. Before you leave, Mr. Bicks, Senator Sparkman 
has a bill, S. 721, on behalf of himself and Senator Thye, which has 
been recommended by the Small Business Committee. 

t 


I know this doesn 


have anything directly to do with the Depart- 


ment of Justice. It relates to the finalization of Federal Trade Com- 
mission decrees, but do you wish to express an opinion about it? 


Mr. Bicxs. Yes, Senator. 


I would think that we would heartily endorse that proposal, and I 
think the committee might be interested in the interesting analysis 
of this sort of proposal made by the Attorney General’s National Com- 


mittee to Study the Antitrust Law. 


where 


soe pointed up the anomaly in the Commission’s procedures 
y under the Clayton Act you have to proffer a case three times 


before you can enforce an order, as Mr. Justice Jackson pointed out 
in Ruberoid, whereas under the Federal Trade Commission Act you 
have more orderly procedures to finalize an order. 

Even if the Attorney General’s committee endorsed the concept that 
is embodied in this work, in Senator Sparkman’s bill. 

Senator Kerauver. So you would endorse S. 721? 


Mr. Bicxs. Yes. 


Senator Dirksen. That is the Sparkman bill? 
Senator Krerauver. That is the Sparkman bill. 
Anything else, gentlemen; any other questions ? 


Thank you very much, Mr. Bicks. 


e appreciate your appearance. 


Mr. Bicxs. Thank you, Mr. Chairman. 
Senator Kerauver. I want to compliment you upon the clarity of 


your statement. 


Mr. Bicxs. Thank you very much, Senator. 

(The prepared statement of Mr. Bicks, together with abstract of 
exemptions published to the premerger notification bills introduced 
in ym House of Representatives, as referred to on transcript 365, are 
as follows: 


CATALOG 


OBJECTIONS AND RECOMMENDATIONS TO PREMERGER NOTIFICATION Bitts INTRO- 
DUCED DURING 84TH CONGRESS 


OBJECTION OR RECOMMENDATION 


1. (a) Notice required only “if the 
acquiring and the acquired corporation 
have combined capital, surplus, and un- 
divided profits in excess of $10 million 
* * *” (FTC comment, House hear- 
ings,’ p. 28). 


2. (a) “We feel that a notice period 
not in excess of 30 days [rather than 
the 90 days of H. R. 9424] should be a 
completely adequate period for this pur- 
pose” (Department of Commerce com- 
ment, Senate hearings, p. 372) .? 

(b) “A fair and workable statute in 
our opinion [Jerrold, G. Van Cise, New 
York State Bar Association] should re- 
quire information with respect to a 
merger to be furnished only five weeks 


PROVISION OF H. R. 2143 


1. No corporation subject to the pro- 
visions of this Act shall acquire di- 
rectly or indirectly, the whole or any 
part of the stock, other share capital or 
assets of one or more corporations en- 
gaged in commerce, where the cobined 
capital, surplus, and undivided profits 
of the acquiring and the acquired cor- 
porations are in excess of 10 million 
dollars * * * 

2. * * * until 60 days after delivery 
to the Commission or Board vested 
with jurisdiction under the first para- 
graph of section 11 of this Act and to 
the Attorney General of notice of pro- 
posed acquisition. 
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{rather than the 90 days of H. R. 9424] 
* * * in advance of the consummation 
of the merger” (Senate hearings, 
p. 383). 

8. (a) Recommendation that “Such 
notice shall include separately as to 
the acquiring and acquired corpora- 
tions: (1) the name and address; (2) 
the nature of business and products or 
services sold or distributed; (3) net 
sales for the last accounting year; (4) 
copy of last annual report and balance 
sheet; and (5) location of plants and 
trading area in which each product or 
service is sold” (FTC comment, Senate 
hearings, p. 458). 

4. (a) “There is no limitation as to 
the length of time in which the Com- 
mission or Board can ask for additional 
information” United States Chamber of 
Commerce comment, Senate hearings, p. 
350). 

(b) “[T]here is no time limitation 
on the request for additional informa- 
tion” (Association of the Bar of the 
City of New York comment, Senate 
hearings, p. 507). 

5. (a) “[I]t is an absolute essential 
thing [to have procedures which would 
grant general blanket waivers to cer- 
tain categories of cases]” (Department 
of Commerce comment, Senate hear- 
ings, p. 381). 

(b) Recommendation that “The Com- 
mission or Board vested with jurisdic- 
tion under section 11 of this Act, after 
consultation with and upon approval of 
the Attorney General may establish pro- 
cedures for the waiver by the appropri- 
ate Commission or Board and the At- 
torney General of all or part of the noti- 
fication and waiting requirements in 
appropriate cases” (perfecting amend- 
ments to H. R. 9424 submitted in con- 
nection with Justice Department com- 
ment, Senate hearings on May 24, 1956). 

(c) “The Commission or Board vested 
with jurisdiction under section 11 of 
this Act and the Attorney General may, 
in appropriate cases, jointly waive all 
or any of the waiting requirement” 
(FTC comment, Senate hearings, p. 
458). 

6. (a) “It is suggested [by the Asso- 
ciation of the Bar of the City of New 
York] that this paragraph of the bill 
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3. Such notice shall be set forth the 
names and addresses, nature of busi- 
ness, products or services sold or dis- 
tributed, total assets, net sales, and 
trading areas of both the acquiring and 
the acquired corporations. 


4. * * * The parties shall furnish 
within thirty days after request there- 
for, such additional relevant informa- 
tion within their knowledge or control 
as may be requested within sixty days 
after delivery of notice of the proposed 
acquisition by the Commission or Board 
* * * >; provided, that the Commis- 
sion or Board or Attorney General may 
extend the time for furnishing such 
additional relevant information. 

5. * * * The Commission or Board 
vested with jurisdiction under section 
11 of this Act, after consultation with 
and upon approval of the Attorney Gen- 
eral, shall establish procedures for the 
waiver by the appropriate Commission 
or Board and the Attorney General of 
all or part of the notification and wait- 
ing requirements in appropriate cases 
and in categories of cases where notifi- 
cation and a waiting period is deemed 
unnecessary to effectuate enforcement 
of this section in this Act. 


6. The notification and waiting pro- 
visions of the preceding paragraph shall 
not apply to the following: 


1 Hearings on amending Clayton Act by requiring prior notification of certain corporate 
mergers and for other purposes before House Antitrust Subcommittee (Subcommittee No. 
5), 84th Cong., 2d sess., January 16, 18, 20, and 23, 1956, hereinafter referred to as 


“House hearings.” 


2 Legislation affecting corporate mergers before Senate Antitrust Subcommittee, 84th 
Cong., 2d sess., May 23-25, 28, 31, and June 2, 1956, hereinafter referred to as “Senate 


hearings.” 
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OBJECTION OR RECOMMENDATION 


be redrafted to raise [from the 5 per 
centum figure in H, R. 9424] the per- 
centage of stock acquired solely for in- 
vestment to a more realistic figure 
* * *” (Senate hearings, p. 508). 

(b) “The preceding paragraph shall 
not apply to corporations purchasing 
stock solely for investment when the 
stock acquired or held does not exceed 
5 pereent of the outstanding stock or 
other share capital of the corporation 
in which the investment is made” 
(American Paper & Pulp Association 
comment, Senate hearings, p. 315). 

7. (a) [T]he acquisition of stock of 
smaller companies is unlikely to create 
a condition having any adverse effect 
upon competition, * * * It is suggested 
[by the American Mining Congress] 
that the bill be amended to provide ¢ 
flat exemption for acquisitions of stock 
of companies having capital, surplus, 
and undivided profits aggregrating less 
than $5 million * * *” (Senate hear- 
ings, p. 280). 

8. (a) [Notification requirements 
should not attach] “to any acquisition 
of stock which does not increase, di- 
rectly or indirectly, the acquiring cor- 
poration share of voting rights in any 
other corporation * * * *” (Justice 
Department, perfecting amendments to 
H. R. 9424, Senate hearings, p. 167). 

(bv) “The preceding paragraph shall 
not apply to the acquisition of stock or 
other share capital if such acquisition 
is made pursuant to a general offer to 
existing shareholders, in exercise of a 
preemptive right in exercise of a con- 
version privilege, by receipt of a stock 
dividend, or pursuant to a reorganiza- 
tion plan to which the acquiring cor- 
poration is not a party” (American Min- 
ing Congress comment, Senate hear- 
ings, p. 278). 

9. (a) “The term ‘assets’ as used in 
this paragraph [according to the In- 
vestment Bankers Association of 
America] shall not include stock in 
trade sold or held for sale by a corpo- 
ration in the ordinary course of its 
business * * *” (Senate hearings, p. 
515; see also Justice Department per- 
fecting amendment No. 6 to H. R. 9424, 
Senate hearings, p. 167). 

(b) According to the New York State 
Bar Association: “* * * [M]ere pur- 
chase of some assets in the ordinary 
course of business—however large the 
amount or percentage of a company’s 
total assets—should not put into opera- 
tion the statute, for this would neces- 
sitate advance notification of ordinary 
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*(1) Any acquisition of stock when 
the stock acquired or held does not ex- 
ceed 10 per centum of the voting rights 
as represented by the voting stock or 
other voting share capital of the cor- 
poration in which the stock is ac- 
quired ;” 


7. “*(2) Any acquisition of stock, in 
a single transaction or a series of re- 
lated transactions, unless the fair mar- 
ket value of the consideration paid for 
such stock in such transactions or trans. 
actions exceeds $2,000,000 ;” 


of stock 
directly or in- 

corporation’s 
any other cor- 


8. “(3) Any acquisition 
which does not increase, 
directly, the acquiring 
share of voting rights in 
poration ;” 


9. “(4) Any acquisition, in a single 
transaction or series of related trans- 
actions, by one corporation of assets of 
any other corporation if the fair mar- 
ket value of the consideration paid for 
such assets in such transaction or 
transactions (after deducting the por- 
tion thereof comprising stock in trade 
used in the ordinary course of the 
transferring corporation’s business, 
and transferred by such acquisition) 
does not exceed $2,000,000 ;” 
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commercial transactions” (House hear- 
ings, p. 207). 

(c) According to the Chain Belt 
Company: “Except that where the cor- 
poration being acquired has combined 
-apital surplus and undivided profits of 
$5 million or less [rather than the $1 
million figure of some premerger noti- 
fication proposals] such acquisition be 
excluded from the reporting require- 
ments of this section” (Senate hear- 
ings, p. 520; see also comment of Asso- 
ciation of the Bar of New York, Senate 
hearings, p. 508; FTC recommenda- 
tions, Senate hearings, p. 459; Ameri- 
can Mining Congress comment, Senate 
hearings, p. 280; American Paper & 
Pulp Association comment, Senate 
hearings, p. 315; comment by R. L. Gil- 
patric: Cravath, Swaine & Moore, Sen- 
ate hearings, p. 414). 

10. (a) See Justice Department per- 
fecting amendment No. 3 exempting 
“The acquisition by any corporation of 
bonds or any other obligations without 
voting rights of any other corporation” 
(Senate hearings, p. 167). 

According to Investment Bankers As- 
sociation of America, exemption should 
be provided for “securities issued by the 
United States, or by any State, Terri- 
tory, or insular possession thereof, or 
by any political subdivision or public 
agency or instrumentality of one or 
more of any of the foregoing” (Senate 
hearings, p. 512). 

11. (a) “{I]f a large corporation de- 
cided to purchase an office building val- 
ued at a figure in excess of $1 million 
for its own use, acquisition of such 
building would have no effect at all 
upon competitive relationships within 
the particular industry, or otherwise, 
and consequently there would be no 
valid basis for requiring such a trans- 
action to be reported * * *” (Depart- 
ment of Commerce comment, Senate 
hearings, p. 3603). 

12. (a) Recommendation to exempt 
“any acquisition by any corporation 
from the Government of the United 
States” (Justice Department perfect- 
ing amendment No. 1 to H. R. 9424, Sen- 
ate hearings, p. 166). 

13. (a) Recommendation to exempt 
“acquisition, solely for the purposes of 
investment or to realize upon an in- 
vestment, of assets, other than voting 
stock or other voting share capital, by 
any bank, bank association, trust com- 
pany or insurance company, in the ordi- 
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10. “(5) Acquisition by any corpora- 
tion of bonds or other obligations with- 
out voting rights of any other corpora- 
tion, securities issued by the United 
States, or by any State, Territory, or 
insular possession thereof, or by any 
political subdivision or public agency or 
instrumentality or one or more of any 
of the foregoing ;” 


11. “(6) Any acquisition of real 
property, solely for office space or resi- 
dential use ;” 


12, “(7) Any acquisition by any cor- 
poration from the Government of the 
United States ;” 


13. “(8) Acquisition, solely for the 
purpose of investment of assets, other 
than voting stock or other voting share 
eapital, by any bank, banking associ- 
ation, trust company or insurance com- 
pany, in the ordinary course of its 
business ;” 
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nary course of its business” (Justice 
Department perfecting amendment No. 
7 to H. R. 9424, Senate hearings, p. 
167). 

14. (a) Exemption for “[A]cquisi- 
tion of stock, other share capital, or 
assets of any corporation if the acquir- 
ing corporation, prior to such acqui- 
sition, owned, directly or indirectly, 
more than 50 percent of the outstand- 
ing voting stock of the corporation 
whose stock, other share capital, or 
assets are acquired, or if more than 50 
percent of the outstanding voting stock 
of the acquiring corporation is owned, 
directly or indirectly, by a corporation 
which, prior to such acquisition, owned, 
directly or indirectly, more than 50 per- 
cent of the outstanding voting stock of 
the corporation whose stock, other 
share capital, or assets are acquired” 
(American Mining Congress comment, 
Senate hearings, p. 278). 

(b) “Intracorporate transactions, in- 
cluding those of subsidiaries and affili- 
ates with each other and with their 
parent, should require no advance noti- 
fication” (New York State Bar Asso- 
ciation comment, House hearings, p. 
206; see also Commerce and Industry 
Association of New York comment, 
Senate hearings, p. 446; B. L. Gilpatric 
comment; Cravath, Swaine & Moore, 
Senate hearings, p. 409). 

(c) Exempt, “[A]equisition of the 
stock or assets of a corporation more 
than 50 percent of the voting stock of 
which is directly or indirectly owned 
by the acquiring corporation” (Ameri- 
can Paper and Pulp Association com- 
ment, Senate hearings, p. 315). 

15. (a) Exemptions for regulated in- 
dustries have been urged mainly on the 
basis that regulatory agencies already 
have all of the information they need 
concerning a merger or acquisitions by 
regulated companies before they go into 
effect. H. R. 9424’s requirements 
would, therefore, be duplicative and 
unnecessary. Statements to this effect 
for the different agencies are as fol- 
lows: 

(1) Civil Aeronautics Board: 
(a) Air Transport Association of 
America (Senate hearings, 
p. 204) 
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14. “(9) Acquisition of stock, other 
share capital, or assets of any corpora- 
tion, if the acquiring corporation, prior 
to such acquisition, owned directly or 
indirectly, more than 50 per centum of 
the outstanding voting stock of the 
corporation whose stock, other share 
capital, or assets are acquired, or if 
more than 50 per centum of the out- 
standing voting stock of the acquiring 
corporation is owned, directly or in- 
directly, by a corporation which, prior 
to such acquisition, owned, directly or 
indirectly, more than 50 per centum of 
the outstanding voting stock of the cor- 
poration whose stock, other share capi- 
tal, or assets are acquired ;” 


15. “(10) Any acquisition of stock or 
assets which, under any specific provi- 
sion of law, requires the approval in 
advance of a commission or board or 
other agency of the United States, and 
when so approved is exempt under any 
specific provision of law from the pro- 
visions of this section: Provided, how- 
ever, That any commission, board, or 
agency of the United States which is 
authorized by law to approve the ac- 
quisition by one corporation of the stock 
or assets of another corporation where 
by virtue of such approval such acqui- 
sition is exempt from the provisions of 
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(b) Civil Aeronautics Board (Sen- 
ate hearings, p. 473) 
(2) Department of Agriculture: 
(a) Department of Agriculture 
(Senate hearings, p. 480) 
(3) Federal Power Commission: 
(a) Federal Power Commission 
(Senate hearings, p. 478) 
(4) Federal Maritime Board: 
(a) American Merchant Marine 
Institute (Senate hearings, 
p. 501) 
(b) Federal Maritime Board (Sen- 
ate hearings, p. 527) 
(5) Interstate Commerce Commission : 
(a) National Association of Motor 
Bus Operators (Senate hear- 
ings, p. 484) 
(b) Association of American Rail- 
roads (Senate hearings, p. 
191) 
(c) American Trucking Associa- 
tion (Senate hearings, p. 
502) 
(6) Securities and Exchange Com- 
mission : 
(a) American Research & Develop- 
ment Corp. (Senate hear- 
ings, p. 427) 
(bv) Investment Bankers Associa- 
tion of American (Senate 
hearings, p. 509) 
(c) Securities and Exchange Com- 
mission (Senate hearings, p. 
477) 

(b) “Any acquisition of stock or of 
assets, the lawfulness of which requires 
the prior approval of a _ regulatory 
agency of the United States, wherever 
such approval, when granted, carries 
with it an exemption from the prohibi- 
tion of section 7 of the Clayton Act” 
(S. Rept. 2817, 84th Cong., 2d sess., 
July 27, 1956, p. 11). 

16. (a) “[Justice Department] re- 
print * * * suggests 90 days after en- 
actment so as a practical matter I am 
only suggesting an approximately addi- 
tional 90 days beyond [that] * * * men- 
tioned” (American Paper & Pulp Asso- 
ciation comment, Senate hearings, p. 
314; see also B. L. Gilpatric comment, 
Cravath, Swaine & Moore; Senate hear- 
ings, p. 418). 

17. (a) “To continue the bill to its 
real purpose, it is suggested that the 
appropriate Government boards or com- 
missions be not merely permitted [as 
in H. R. 9424], but actually directed 
to provide for the waiver of the entire 
waiting period in types of cases which 
ean have no effect in competition” 
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this section shall promptly notify the 
Attorney General of any application or 
request for such approval. 


16. Sec. 2. The second and third 
paragraphs of section 1 of this Act 
shall take effect one hundred and 
twenty days after their enactment. 


17. The procedures for the waiver by 
the appropriate commission or board 
and the Attorney General of all or part 
of the notification and waiting require- 
ments in appropriate cases and cate- 
gories of cases required by the second 
paragraph of section 1 of this Act shall 
be established within one hundred and 
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(American Mining Congress comment, 
Senate hearings, pp. 281-282). 

18. (a) H. R. 9424 would include 
“Steps in the consummation of a judi- 
cially the [sic] supervised reorganiza- 
tion (under the Bankrupty Act * * * 
or other State law utilizing the device 
of merger, sale of assets or dissolu- 
tion;” (R. L. Gilpatric comment, 
Cravath, Swaine & Moore, Senate 
hearings, p. 407). 

19. (a) “Likewise, an acquistion of 
a foreign corporation only incidentally 
engaged in importing to or exporting 
from this country need not be covered” 
(New York State Bar Association 
comment, House hearings, p. 207; see 
also National Association of Mamufac- 
turers comment, Senate hearings, p. 
210; American Mining Congress com- 
ment, Senate hearings, p. 279). 

20. (a) “[M]lany classes of nonbusi- 
ness corporations * * * because’ the 
transactions in which they participate 
are of such a nature that they do not 
substantially lessen competition or tend 
to create a monopoly. * * * 

“Such corporations include munici- 
pal, educational, charitable, fraternal, 
and cooperative corporations” (R. L. 
Gilpatric comment, Cravath, Swaine & 
Moore, Senate hearings, p. 406). 

21. (a) The notice and waiting re- 
quirements “shall not apply to any 
acquisition of stock, other share capital, 
or assets of a corporation in connection 
with a financing or borrowing transac- 
tion when title to such stock, other 
share capital, or assets is acquired as 
collateral for security purposes and not 
for investment or control’ (American 
Mining Congress comment, Senate hear- 
ings, p. 278). 

(b) Justice Department proposal 
“was intended to remove from the 
coverage of the bill commercial lending 
transactions involving transfer of as- 
sets as security for loans for foreclo- 
sure upon such loan security” (Depart- 
ment of Commerce comment, Senate 
hearings, p. 320). 

22. (a) “[T he notification provisions 
shall not apply to binding written 
merger or acquisition agreements en- 
tered into prior to date of enactment of 
the bill” (Department of Commerce 
comment, Senate hearings, p. 373). 


PROVISION OF H. R. 2143 


twenty days after enactment of this 
Act. 

18. Suggested amendment to H. R. 
2143 to provide exemption from notice 
and waiting requirements for “sales of 
assets or stock pursuant to court or 
government supervised dissolution” 
(statement of Attorney General Brown- 
ell before House Antitrust Subcommit- 
tee, March 6, 1957). 


19. Suggested amendment to H. R. 
2143 to provide exemption from notice 
and waiting requirements for “acquisi- 
tion of stocks or assets by or from 
any foreign corporation unless such 
foreign corporation is engaged in com- 
merce in the United States” (statement 
of Attorney General Brownell before 
House Antitrust Subcommittee, March 
6, 1957, p. 19). 

20. Suggested amendment to H. R. 
2143 to provide exemption from notice 
and waiting requirements for “acquisi- 
tion of stocks or assets by corporations 
engaged wholly in religious, educa- 
tional, or charitable activities,” (state- 
ment of Attorney General Brownell be- 
fore House Antitrust Subcommittee, 
March 6, 1957, p. 19). 


21. Suggested amendment to H. R. 
2148 to provide exemption from notice 
and waiting requirements for “corpo- 
ration[s] in connection with a financing 
or borrowing transaction where title to 
such stock or assets is acquired for 
collateral or security purposes” (state- 
ment of Attorney General Brownell be- 
fore House Antitrust Subcommittee, 
March 6, 1957, p. 19). 


2°), Suggested amendment to H. R. 
2143 to provide for the retroactive safe- 
guard: “Nothing contained in this 
[Act] shall be held to affect or impair 
any right heretofore legally acquired 
* * *” (statement of Attorney General 
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(b) “(The notification provisions] Brownell before House Antitrust Sub- 

shall not be applicable to any acquisi- committee, March 6, 1957). 

tion contracted for in writing prior to 

such date or effected pursuant to a con- 

tractual right, obligation, or commit- 

ment made in writing prior to such 

date” (American Mining Congress com- 

ment, Senate hearings, p. 277 





STATEMENT BY Rosperr A. Bricks, First ASSISTANT TO THE ASSISTANT ATTORNEY 
GENERAL IN CHARGE OF THE ANTITRUST DIVISION, RE S. 198, 721, 722, AND 3479, 


BILLs PrRoposING AMENDMENTS TO SECTIONS 7, 11, AND 15 OF THE CLAYTON AcT 


I appear today at the request of your chairman to present Justice Department 
views on four bills, S. 198, 721, 722, and 3479—all proposing significant amend- 
ments to the Clayton Act. In addition, your chairman has also requested com- 
ment on a proposal which would amend the Clayton Act’s section 7 to provide 
for declaratory judgment proceedings. I have since been advised that the fea- 
tures of the proposed amendments dealing with bank asset acquisitions are no 
longer included in the agenda for consideration during this hearing.’ Against 
that background, I shall focus today on the premerger notification and declara- 
tory judgment provisions which directly affect the Department’s enforcement 
and prosecution responsibilities under the Clayton Act. 

I. First, the need for premerger-notification legislation and how features of 
the proposed bills meet this need. 

The need for premerger notification stems from problems inherent in the pres- 
ent means available for discovering mergers before they occur. The Antitrust 
Division’s merger responsibilities in the past have kept the better part of 10 
percent of its lawyers engaged in discovering mergers with potential anti- 
competitive effect before they occur. With some 10 major merger cases now 
advanced to a stage of actual litigation * and several others pending, the merger 
workload has outgrown the section exclusively set up for handling merger prob- 
lems. To meet demands for sufficient and experienced Division personnel to 
continue surveillance, inquiry, and investigation of this important antitrust work, 
merger responsibilities have been extended to all of the Division's litigating sec- 
tions and to its seven field offices. 

sasically, however, before a merger can be appraised, it must be discovered. 
And a good port of the junior staff members’ time and effort is devoted to review- 
ing trade journals, financial newspapers and investment manuals to ferret out 
mergers and acquisitions significant under section 7. From January 1953 to 
date the staff has reviewed more than 2,500 reports of mergers and acquisi- 
tions. When the Division believes that the merger may have those competitive 
effects section 7 prescribes, further inquiry is required. Special merger files 
have been set up in more than 200 instances—since January 1953—which mer- 
ited detailed inquiry. 

Premerger notification should substantially relieve this investigative burden. 
Staff members would no longer be required to devote a considerable measure of 





1For Department views on amendments to section 7 to include bank asset, as well as 
bank stock acquisitions, see statement by former Attorney General Herbert Brownell, Jr., 
before the Senate Banking and Currency Committee, February 18, 1957, re committee print 
(Jan. 7, 1957), “To Amend and Revise the Statutes Governing Financial Institutions and 
Credit ;’ Statement by Victor R. Hansen, Assistant Attorney General in Charge of the 
Antitrust Division, Before the House Banking and Currency Committee, July 18, 1957, re 
S. 1451 and H. R. 7026, ‘““To Amend and Revise the Statutes Governing Financial Institu- 
tions and Credit.” 

2 United States v. Brown Shoe Co., Inc. ; United States vy. American Radiator & Standard 
Sanitary Corp.; United States y, Continental Can Co., Inc., and Hazel-Atlas Glasa Co.; 
United States vy. Continental Can Co., Inc. (Robert Gair) ; United States vy. Maryland & 
Virginia Milk Producers Association, Inc.; United States vy. Owens-Illinois Glass Co.; 
United States vy. Bethlehem Steel Corp. and The Youngstown Sheet & Tube Co.; United 
States v. El Paso Natural Gas Company and Pacific Northwest Pipeline Corp.; United 
States y. Lucky Lager Brewing Co. of San Francisco and Fisher Brewing Company ; United 
States y. Columbia Pictures Corp. ; Screen Gems Inc. and Universal Pictures Co., Inc. 
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their time to scanning in the same manner a variety of publications and financial 
periodicals. More important, many mergers not presently published in advance 
of consummation would be brought to the Department’s attention. 

This advance knowledge could spell a real enforcement advantage. A survey 
of the 200 mergers which, since 1953, have merited special inquiry reveals that 
the Department did not know of 60 or these mergers prior to this consummation. 
This means that in nearly 30 percent of our special inquiries, we had no chance 
to even consider moving for a preliminary injunction. Moreover, in the 60 in- 
stances where this Department was in the dark prior to consummation, we had 
no choice but to face the quite understandable judicial reluctance to tear asunder 
that which had already been joined... Advance notification thus would insure a 
chance to move for preliminary injunction as well as avoid practical difficulties 
involved on “unscrambling the omelette.” 

With premerger notification, not only will the enforcement burden be eased, but 
the business community may be benefited as well. A frequent complaint by law- 
yers representing merging companies is that disruption of business plans is les- 
sened by Department action before merger consummation. Even in cases where 
merging companies elect not to utilize the Department’s clearance program, it 
has been repeatedly urged that suit before consummation is preferable to dives- 
titure proceedings. Premerger notification would therefore be a real step for- 
ward by systematizing the process by which mergers are sifted and enabling 
more prompt action when merited. 

Further, evenhanded enforcement requires notification. With that require- 
ment, a company that tries to conscientiously obey the law and seeks advance 
approval, would no longer have to stand by and watch its close-mouthed rival 
consummate a merger, thereafter relying on the natural indisposition of an 
enforcement agancy or a court to proceed against a fait accompli. Thus, mini- 
mized is the element of chance discovery in any decision to sue. 

Now, do measures in the pending bills meet this need for premerger notifica- 
tion? The notice and waiting provisions of S. 198 are similar to those in S. 
722, and both of these Senate bills encompass many of the same provisions in- 
cluded in H. R. 2143, which former Attorney General Herbert Brownell, Jr., com- 
mented on before the House Antitrust Snbcommittee on March 6, 1957. At the 
outset, these bills require notice from merging corporations only “where the com- 
bined capital, surplus, and undivided profits of the acquiring and the acquired 
corporations are in excess of $10 million—a figure which we believe strikes an 
effective and fair balance. This requires notification of mergers likely to be 
significant, but at the same time avoids an unnecessary burden on prosecuting 
staffs and the smaller business men by not requiring notification of mergers less 
likely fraught with anticompetitive effects. This figure also is in accord with 
the views of the Federal Trade Commission, whose Chairman indicated the fol- 
lowing in an appearance before the House Antitrust Subcommittee: ° 

“Going over our records we find that a figure of $10 million would cover over 
half of the mergers and acquisitions of which we have knowledge. Further- 
more, that would include, I think, most of the acquisitions that have economic 
effect.” 

In connection with differences between the two bills in the amount of time 
before which notice must be given to the Commission or Board and the Attor- 
ney General, I am of the view that S. 722’s 60-day advance notice is preferable 
to S. 198’s 20-day provision. The 60-day limit would insure the Government 
adequate time to process, evaluate, request additional information, and if neces- 
sary, make preparations for stopping the merger by court process. While S8. 
198’s 20-day limit also contains the added proviso that “the Commission or 
Board or Attorney General, before the expiration of * * * [the 20-day] period, 
may * * * extend such a waiting period to a period not exceeding 90 days 
* * *” T am afraid the normal processing functions and the added margin of 
safety would make S. 198’s 20 plus 90 days the rule rather than the exception. 
In short, 60 days strikes a reasonable balance. 

3oth bills agree in requiring merging corporations to furnish along with 
such notice, “the names and addresses, nature of business, products or services 
sold or distributed, total assets, net sales, and trading areas of both the acquir- 
ing and the acquired corporations.” This data consists mainly of the type of 
information already prepared by merging companies 


’ Hearings before Antitrust Subcommittee of the House Judiciary Committee, January 
16. 1956, p. 2. 
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Next, the bills specify: ‘“‘The parties shall furnish within 30 days after request 
therefor such additional relevant information within their knowledge or control 
as may be requested within * * * [a certain time limit] * * * after delivery of 
notice of the proposed acquisition by the Commission or Board vested with 
jurisdiction under section 11 of this act or by the Attorney General. * * * This 
language would insure that no business is obliged to produce information not 
within its knowledge or which it cannot, with some reasonable effort, secure. 
It also limits the time during which enforcement agencies might, pursuant to 
this provision, request information after delivery of notice. F 

The Department voices no objection to either the 90-day limit proposed in 
S. 198 or the 60 days in S. 722, but some cutoff period seems essential for 
limiting the time in which enforcement agencies might require corporations 
merging to furnish information. Without such provision merging companies 
could, for example, be compelled to produce data long after the merger had 
been consummated—and even after suit had been filed by the Government. 
Time limits both as to the supplying and requesting of this information mini- 
mize chances for undue burden both on the Government and the business 
community. 

The pending bills go on to provide: 

“Any corporation willfully failing to give notice or to furnish the required 
information shall be subject to a penalty of not less than $5,000 nor more than 
$50,000 which may be recovered in a civil action brought by the Attorney Gen- 
eral.” Inclusion of the “willful” intent element makes purely inadvertent 
failures to notify or furnish information not subject to punishment. Only the 
“willful” violator of these provisions would be forced to pay. This civil remedy, 
moreover, is the sole means for enforcing compliance with notification pro- 
visions. 

From the requirements, S. 198 and S. 722, with minor variations, are alike 
in exempting from notice and waiting several categories of commercial trans- 
actions with no likely antitrust significance. S. 722, moreover, goes farther than 
S. 198 in setting up (quite wisely, to our view) several additional exemptions 
for still other categories of transactions which would have little, if any, con- 
sequence under the antitrust laws. And in my concluding remarks on the pre- 
merger notification, I will suggest for this committee’s consideration, 3 or 4 
other types of transactions which might properly be exempted from the notice 
and waiting requirements. 

First, consider the exemption provisions common in both bills. S. 198 and S. 
722 exempt “any acquisition of stock when the stock acquired or held does not 
exceed * * * [a certain percentage] * * * of the voting rights * * *” While 
S. 198 uses a percentage of 15, I believe the 10 percent figure of S. 722 reflects 
the general rule—although let me emphasize that there may be significant exemp- 
tions—that 10 percent common stock ownership in a corporation seldom repre- 
sents effective control. Thus carved out from notice strictures are de minimis 
stock acquisitions—made, if you will, with an eye to investment rather than 
control. 

Second, even when a purchase spells more than 10 percent voting control, 
immunity would nonetheless apply when “in a single transaction or series of 
related transactions * * * the fair market value of the consideration paid for 
such stock” does not exceed $1 million. Since this exemption also seeks to insure 
exclusion of routine de minimis stock acquisitions, Division records and experi- 
ence indicate that transactions amounting to less than $2 million figure of S. 722 
would be adequate for omission from notice and waiting requirements. 

Another feature with minor variances in the proposed bills would exempt 
asset acquisitions which “in a single transaction or series of related trans- 
actions, by one corporation of assets of any other corporation if the fair market 
value of the consideration paid for such assets in such transaction or trans- 
actions (after deducting the portion thereof comprising stock in trade used in the 
ordinary course of the * * * corporation’s business * * *) does not exceed $1 
million” under S. 198 and “$2 million” under S. 722. Again, on the basis of 
Division records and experience, I believe S. 722’s $2 million or less limit would 
eliminate the vast majority of de minimis asset acquisitions. In addition, this 
provision in both bills would exclude—regardless of dollar amount—purchases 
of stock, supplies and material usually undertaken in the course of daily business 
as well as any routing acquisition of a selling corporation’s stock in trade. 

Aside from minor differences in language both bills seek to exclude any ac- 
quisition by any corporation, if the acquiring corporation, prior to such acquisi- 
tion, owned directly or indirectly, more than 50 percent of the outstanding voting 
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stock of the corporation whose stock, or other share capital, or assets are ac- 
quired. I believe the language in 8S. 722 more clearly pinpoints the exemption 
from notice requirements, all transfers of stocks, or assets between parent and 
50 percent-owned subsidiaries. As a practical matter, such subsidiaries are al- 
ready controlled by its parent, and small purpose would be served by requiring 
notice of transactions between them. It would also exclude transactions carried 
on between two or more subsidiaries of a common parent which owns 50 percent 
or more voting interest in each subsidiary. 

The remaining exemption in common with both bills is “any acquisition 
of stock or assets which, under specific provision of law, requires the approval 
in advance of a Commission or Board or other agency of the United States, 
and when so approved is exempt [under any specific provision of law] from 
the provisions of this section.” This exemption would permit regulatory agen- 
cies to exercise their powers under their organic statutes unimpaired by the 
provisions of this proposed law. Safeguarding, as this provision does, some 
notice of regulatory action to the Attorney General, transactions within this 
eategory should be exempt. 

This completes the list of exemptions provided by 8S. 198, perhaps with a view 
that the additional exemptions contained in 8. 722 might better be handled 
by regulation under the waiver provisions‘ given to the Attorney General and 
the appropriate Commission or Board by both bills. It would seem, however, 
that the additional exemptions contained in 8. 722 and those that I will suggest 
for the committee’s consideration are similar types of commercial and non- 
commercial transactions which seldom invoke application of the antitrust laws. 

S. 722 provides a further exemption for stock acquisitions “which do not 
increase, directly or indirectly, the acquiring corporation’s share of voting 
rights in any other corporation.” Such a provision would properly exclude 
from notice requirements, transactions which ordinarily have no antitrust sig- 
nificance. This would include receipt of stock dividends, certain assertions 
of preemptive rights, as well as purchase by a corporation of any of its own 
outstanding stock. 

Provision is also made in S. 722 for exempting from notice, the “acquisition by 
any corporation of bonds or other obligations without voting rights of any other 
corporation, securities issued by the United States, or by any State, Territory, 
or insular possession thereof, or by any political subdivision or public agency 
or instrumentality of one or more of any of the foregoing.” Excluded by this 
provision would be countless transfers of bonded indebtedness with no acquisi- 
tion of voting rights. Where security transfers are involved, focus for anti- 
trust concern is primarily on voting control; nonvoting security transactions, 
therefore, generally raise few antitrust problems. In addition, this provision 
exempts purchase of Government and municipal bonds. Such acquisitions gen- 
erally pose no antitrust issue. 

Acquisitions of real propertly, solely for office space or residence use are also 
exempted by S. 722 from the notice requirements. This permits corporations 
to relocate, expand office facilities or establish new offices without necessitating 
notice to the Government of transactions with probably no competitive con- 
sequence, In point of fact, to insure this exemption’s intended effect, this com- 
mittee might well consider substituting the word “primarily” for the present 
language “solely.” 

Next, S. 722 exempts “any acquisition by any corporation from the Govern- 
ment of the United States.” This language insures that premerger notification 
would in no way conflict with notification and clearance procedures Congress has 
specified for disposal of particular Government property. The separate disposal 
statutes, not this general premerger notification provision, would control. 

And finally, 8. 722’s exemptions conclude by giving an immunity to acquisi- 
tions which are made “solely for the purpose of investment of assets, other than 
voting stock or other voting share capital, by any bank, banking association, 
trust company, or insurance company in the ordinary course of its business.” 
This exempts routine asset investments by banks and insurance companies. 


As a practical matter, it applies particularly in insolvency, foreclosure, develop- 
ment, and leaseback situations. 


_*The waiver provisions serve as a built-in safeguard to insure that transactions with no 
likely competitive significance and deserving exemption—whether or not foreseen now— 
would be excluded. Beyond any unpredicted but deserving exemptions, waiver provisions 
might also take care of transactions so infrequent as to be inappropriate for statutory 
treatment, as well as particular instances of hardship as they arise. 
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Beyond the exemptions specified by S. 722, I wish to suggest several other sorts 
of transactions this committee may also deem worthy of exempting from the 
notice and waiting requirements. These are: First, sales of assets or stock 
pursuant to court or Government agency supervised dissolution ; second, acquisi- 
tion of stocks or assets by or from any foreign corporation unless such foreign 
corporation is engaged in commercial in the United States; third, stock and 
asset acquisitions by corporations engaged wholly in religious, educational, or 
charitable activities; and fourth, acquisition of stock or assets by a corpora- 
tion in connection with a financing or borrowing transaction where title to such 
stock or assets is acquired for collateral or security purposes. These trans- 
actions, like most of the others we have considered, so rarely raise antitrust 
problems that they might well be exempted from notice requirements. 

II. Turning now to the proposal to amend section 7 to provide for declaratory 
judgment proceedings by any corporation or party threatened with suit under 
section 7. 

1. First, the amendment would give Federal courts jurisdiction to “adjudicate 
the legality” of “any proposed or consummated acquisition with respect to which” 
this Department “has threatened suit, or * * * has otherwise officially asserted 
to be illegal, under the antitrust laws.” 

Its application, under present enforcement procedures, to “consummated” 
mergers is not clear. On the one hand, in no proceeding thus far against a 
“consummated” merger under amended section 7 has there been public announce- 
ment of intent to sue before a complaint was filed. Thus, if “threatened 
suit” means only public announcement, the amendment would apply to no such 

* proceeding thus far filed. 

On the other hand, this Department, with an eye to possible suit, may request 
information from merged companies. The bulk of such investigations, of course, 
do not result in suit. If, despite this fact, investigation alone be deemed a 
“threatened suit,” then difficulties immediately arise. 

This Department, for example, might be forced into court long before its 
case was prepared and, indeed, in cases where, were investigations completed, 
we might decide not to proceed. In the past 4 years alone, more than 150 
letters of inquiry requesting information have been sent to merging companies. 
From these 150 inquiries, 14 proceedings, picked with an eye toward orderly 
development of a new provision’s enforcement, have resulted. Forcing this 
Department into court in all these cases would not only burden already crowded 
calendars but also dissipate scarce prosecutive resources and promote haphazard 
enforcement. 

Beyond that, where merged companies learn, not merely of our investigation, 
but of our intent to sue, generally a complaint is ready for filing. Then, com- 
panies may be officially informed their merger will be “asserted to be illegal” 
only in those rare cases where they may be willing to divest themselves volun- 
tarily of their allegedly illegal acquisition. In such cases we look toward entry 
of a consent judgment at the same time the complaint is filed. 

Were this amendment enacted, however, any such procedure for precomplaint 
negotiation of section 7 cuses would likely be abandoned. Such negotiation is 
generally deemed unwise until a conplaint has been prepared. And, under this 
amendment, we could not so inform defendants without surrendering to them 
completely the prosecutor’s traditional right to choose the time and place of suit. 
As a result, contrary to the wishes of many businessmen, the amendment would 
discourage this Department from entering into any precomplaint negotiations 
under section 7. Against this background, then, the amendment’s application to 
“consummated” mergers is difficult to foretell precisely. 

As applied to “proposed,” rather than “consummated” mergers, the amend- 
ment’s intended application is still not clear. On the one hand, when companies 
definitely intend to merge, this Department may, prior to consummation, seek a 
preliminary injunction. Again, in no case where preliminary injunction has been 
sought has the Department made the first public announcement prior to court 
proceedings. Similarly, merging companies generally do not learn such a move 
is planned until the proceeding has been, or is about to be, filed. In cases of pre- 
liminary injunction, therefore, the amendment’s application is likewise difficult 
to gage. 

On the other hand, companies about to merge under present procedure may so 
inform this Department and seek a so-called premerger clearance. If the merger 
is “cleared,” this Department generally writes the acquiring company: 

“On the basis of the information submitted in this matter and the representa- 
tions of the parties involved, the Department does not presently intend to take 
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action with respect to the proposed acquisition. It is understood, however, that 
the Department reserves the right to take action in the future if other evidence or 
subsequent developments should warrant it.” 

Such a letter, it seems clear, is not intended to bring the amendment into play. 

If the merger is not “cleared,” however, this Department generally writes: 

“On the basis of the information you have submitted, it would appear that the 
proposed acquisition, if consummated, may result in a violation of the antitrust 
laws. For this reason, the Department cannot undertake to withhold proceedings 
in the event this acquisition is completed.” 

This letter sets forth no promise to sue, but merely that this Department can- 
not promise not to sue. And, let me emphasize, this difference may be a real one. 
For enforcement considerations may dictate not proceeding should a merger— 
even where clearance has been denied—be consummated.® 

2. Were such language, or investigation short of presentation to merging 
companies of a proposed complaint, deemed to mean the Attorney General has 
“threatened suit, * * * or officially asserted [the merger] to be illegal,” then 
this Committee may wish to consider constitutional questions the amendment 
could pose. For the law is well settled, as the Supreme Court recently put it, 
that under our Constitution the Judicial power extends: ° 
“only to ‘eases and controversies in the constitutional sense’ of a nature ‘con- 
sonant with the exercise of the judicial function’ and ‘appropriate for judicial 
determination.’ Each must present a ‘justiciable controversy’ as distinguished 
from ‘a difference or dispute of a hypothetical or abstract character * * *. 
The controversy must be definite and concrete, touching the legal relations 
of parties having adverse legal interests * * *. It must be a real and sub- 
stantial controversy admitting of specific relief through a decree of a conclusive 
character, as distinguished from an opinion advising that the law would be 
upon a hypothetical state of facts.’ ” 

Applying this broad constitutional mandate, the Supreme Court, “especially 
where governmental action is involved,”* has refused to intervene “unless the 
need for equitable relief is clear, not remote or speculative.” Thus, the Court 
has held that “a controversy is not yet ripe for intervention” where 
governmental— 

“intention is expressed but has not yet come to fruition (Ashwander v. Ten- 
nessee Valley Authority, 297 U. S. 288, 324), or where that intention is unknown” 
(Great Atlantic & Pacific Tea Co. v. Grosjean, 301 U. 8. 412, 429-30) * * *3 

Finally, with reasoning most relevant to the proposed amendment to Clayton 
Act section 7, the Court has held: ° 

“Determination of the scope * * * of legislation in advance of its immediate 
adverse effect in the context of a concrete case involves too remote and abstract 
an injuiry for the proper exercise of the judicial function.” United Public 
Workers v. Mitchell, (330 U. S. 75); see Muskrat v. United States (219 U. S. 
846); and Alabama State Federation of Labor v. McAdory, (325 U. 8. 450.) 

In light of this settled law, the Constitution might well limit the amendment’s 
scope to those rare cases where a section 7 complaint, or petition for injunction, 
has been signed and potential defendants so informed. At any point short of 
this, there can be no reasonable assurance a proceeding will be filed, no assurance 
there will be, as the Constitution requires, a “controversy * * * definite and 
concrete,” “real and substantial,’ that Government action will “come to 
fruition.” ™ 

This uncertainty takes on real meaning in light of this Department’s current 
program to mark out the limits of newly amended section 7. Court precedents 
now may shape that section’s effect for many years to come. With this in mind, 


5 Thus, under existing procedure, companies contemplating merger may obtain in advance 
this Department's views. These views are generally forthcoming in 3 to 6 weeks. Proce- 
dure contemplated by the proposed amendment, in contrast, would subject a final answer 
to all the delays attending litigation, and would require the companies to await the results 
of the thorough field investigation and discovery procedures which the Government in the 
interest of justice would feel obligated to pursue. Private companies, in our judgment, 
would much prefer the existing procedure. 


® Public Service Comm’n,. v. Wycoff Co., 344 U. S. 237. 242-243. See also, Lonashore- 
men’s Union vy. Boyd., 247 U. 8. 222, 223-224: Eccles v. Peoples Bank, 233 U. S. 426. 422-— 
434; Aetna Life Insurance Co. v. Haworth, 300 U. S. 227; Ashwander v. Tennessee Valley 
Authority, 297 U. S. 288, 325: cf. Maryland Casualty Co. v. Pacific Co., 312 U. S. 270, 273. 

7 Eccles v. Peoples Bank, supra, at p. 431. 

8 Tbid., at p. 434. 

® Lonqshoremen’s Union v. Boyd, 347 U. S. 222, 224. 

10 Public Service Comm/’n. vy. Wycoff Co., 344 U. S. 237, 242. 

 Becles v. Peoples Bank, 333 U. 8. 426, 434. 
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the Government must pick its cases carefully to probe unsettled questions sec- 
tion 7 poses. Indeed, a complaint, at almost any time up to filing, may be 
abandoned should a better case, raising a like legal issue, arise. Thus, until 
a proceeding is actually brought there may be no real assurance it ever will be. 

Support for this limited permissible application may be found in the history 
of the Declaratory Judgment Act. As the Supreme Court recently put it: ” 

“The Declaratory Judgment Act of 1934, now title 28, United States Code, 
section 2201, styled ‘creation of remedy,’ provides that in a case of actual con- 
troversy a competent court may ‘declare the rights and other legal relations’ of 
a party ‘whether or not further relief is or could be sought.’ ” 

Considering this act, as the Supreme Court has explained, it * 

“* * * was adjudged constitutional only by interpreting it to confine the 
declaratory remedy within conventional ‘case or controversy’ limits. In 
Ashwander v. Tennessee Valley Authority, (297 U. S. 288, 325), the Court said, 
‘The act of June 14, 1934, providing for declaratory judgments, does not attempt 
to change the essential requisites for the exercise of judicial power which still 
was to be tested by such established principles as that ‘the judicial power does 
not extend to the determination of abstract questions’ and that ‘claims based 
merely upon “assumed potential invasions” of rights are not enough to warrant 
judicial intervention’.”’ 

Against this background the Declaratory Judgment Act may well approach 
those limits the Constitution imposes on the exercise of judicial power. To the 
best of my knowledge never has anyone even tried to bring a declaratory judg- 
ment suit, to test antitrust legality, against the Government of the United States. 
From this it may follow that many question whether constitutionally the act 
might have significant application to suits adjudging antitrust legality against 
the United States Government. 

8. Even within its constitutionally permissible limits, the amendment might 
spell, not only abandonment of our premerger clearance program, but also a 
serious loss of enforcement initiative. Then, defendants, not this Department, 
could choose the time and place of suit. ‘Till recently, only 20 lawyers of the 
Antitrust Division were assigned responsibility for, among other things, anti- 
merger activity. In any one of our 14 merger cases defendants may have at 
their disposal at least this number of lawyers. Surrendering enforcement initia- 
tive would thus even further disadvantage our presently scarce enforcement 
resources. 

Beyond that, as I have indicated, in enforcing section 7 this Department must 
choose carefully which suits are brought and the forum in which they are filed. 
Enactment of this amendment would increase this already arduous task of 
planned enforcement. 

Finally, let me emphasize, enforcement effects might extend even beyond 
Clayton Act, section 7. Enforcing all antitrust laws, this Department must take 
care to husband its resources in the interest of overall effective enforcement. 
Adoption of the amendment might thus require taking staff off equally im- 
portant antitrust activities to defend suits this Department might never itself 
have brought. 


Senator Kerauver. Before we recess, the staff has received some 
communications to be received in the record. Mr. Dixon, will you 
explain what they are? 

Mr. Dixon. Mr. Chairman, you will recall that you directed the 
staff to see if various governmental agencies wished to comment upon 
these bills and to attempt to get from them their expressions. 

Mr. Collins, before this hearing began this morning, turned over 
to me expressions from the Federal Reserve System, the Interstate 
Commerce Commission, the Civil Aeronautics Board, and the Federal 
Communications Commission. I would suggest that they be made 
a part of the record. I am also going to suggest that the record be 
kept open until at least through next Monday for the purpose of 
receiving a statement from the Aircraft Industries Association which 





12 Public Serv. Comm’n, vy. Wycoff Co., 344 U. S. 237, 241. 
18 Tbid., p. 242. 
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specifically requested that they have until Monday to file such a 
statement because it is not yet ready. ; 

So, I would suggest that between now and Monday that Mr, Collins 
and I continue contacting the various agencies in order to give them 
the opportunity to file an expression if they care to, 

Senator Kerauver. Very well. 

Senator Dirksen. Why not leave it a little fluid? There may be 
some things I want to file. I have to have some time to get to it, but 
within reason 

Mr. Drxon. Before, Mr. Chairman, you decide to what date the 
record will finally be kept open, I also have 2 other statements, 1 from 
the American Hotel Association and the other from the Convention 
of Life Insurance Associations of America. Both of these organiza- 
tions have requested that their statements be made a part of the 
record, 

Senator Kerauver. The statements will be made a part of the 
record, and the record will be kept open, let’s say tentatively, until 
a week from today, and if you need more time, you can ask for it. 

(The statements referred to may be found in the appendix on 
pp. 212 and 214.) 

Senator Kerauver. This, I believe, completes our hearings on these 
bills. We have heard all the witnesses who have requested to be heard. 

Mr. Drxon. Mr. Chairman, we have. 

Originally, we had been told that possibly Congressman Keating 
and Congressman Miller would desire to be heard, but they informed 
us late yesterday afternoon that neither would be here this morning. 

Also, the General Counsel of the Commerce Department, Mr. Fred- 
erick Nash, had originally advised us that he desired to be heard, and 
we had asked him to appear today, but due to a change in his plans, 
he has advised us that he will now submit a statement between now 
and Monday. We will have that statement, and under your instruc- 
tions, it, of course, will be made a part of the record. 

Senator Kerauver. Very well. 

I know that Senator O’Mahoney may have some additions to the 
record he wishes to make. 

Senator O’Manoney. I think the record is pretty complete, Mr. 
Chairman. I don’t want to burden it. 

Since you tempted me, I might say before the Senator from Illinois 
leaves that I see a distinction between his experiences with OPA and 
with the present proposal to require these prenotifications with respect 
to mergers. 

It is true that OPA dealt primarily with the activities of people, 
flesh and blood people, natural persons. This measure deals primarily 
with the monopolistic activities of artificial persons. 

Because a corporation is called a person, I don’t believe it really 
has the right of a natural person. There is a difference between men 
and corporations. God created man. Man created corporations, and 
the Almighty did not, so far as I have ever been able to see, grant 
unalienable rights to corporations. 

The governments which create them and in which they operate them 
can place limitations. We know that so far as individual persons are 
concerned, there is a Biblical notation that the life of man is “three 
score and ten” or thereabouts. Some go beyond that. Some of us 
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here go beyond that. Corporations get themselves chartered for a 
thousand years sometimes. 

Senator Dirxson. Yes, but what is a corporation except people, 
masses of people? Machinery wouldn’t mean a thing—— 

Senator O’Manoney. It is a collective managerial state in which 
people take the orders. The management gives them. 

Senator Dirksen. The managers are still people. 

Senator O’Manoney. They are bringing about a situation which 
will, in my judgment, make it impossible for this Government to leave 
the free world to permanent economic and political freedom for people, 
but will subject the people of the free world to the arbitrary orders of 
men who are, or who call themselves, expert managers of other people’s 
money and other people’s welfare. 

Senator Dirxsen. That is a most ingenious philosophical disserta- 
tion. 

Senator Keravuver. We will stand in recess subject to call. 

(Whereupon, at 12: 20 p. m., the hearing was recessed subject to call 
of the chairman.) 


STATEMENTS 


STATEMENT BY FRED W. PEEL ON BEHALF OF THE AMERICAN MINING CONGRESS 
WirH Respecr to 8. 198 anp S. 722 


My name is Fred W. Peel. I am a member of the law firm of Alvord & Alvord, 
Washington, D. C. I am appearing today on behalf of the American Mining 
Congress—a national organization representing all branches of the mining in- 
dustry—on the “premerger notification” provisions of S. 198 and S. 722. 

The American mining industry is completely opposed to the principle of re- 
quiring corporations to delay normal business transactions because of a blanket, 
Government-imposed prior notice law. Before discussing the general effects 
of the so-called “premerger notification” provisions of S. 198 and S. 722, how- 
ever, I will show how the mining industry is peculiarly, and vitally, affected 
by these provisions. 

(For purposes of this statement I will address myself primarily to the pro- 
visions of 8. 198, although my corments will apply generally to both bills and 
I will be glad to answer questions regarding either of them.) 


EFFECT ON DEVELOPMENT OF NATURAL RESOURCES 


In addition to the actual mergers and consolidations at which S. 198 is di- 
rected, it clearly would also apply to acquisitions by a mining company of what 
is really its stock in trade—the mineral deposits it mines. Consequently the 
American Mining Congress is especially concerned with the threat which the 
bill, as now written, presents to the development of our mineral resources. If a 
prior notification bill is to be enacted it must certainly be amended to avoid 
needless interference with the vitally important development of our mineral 
resources. 

The problem is one peculiar to industries whose production is from wasting 
assets. To a mining company its mineral reserves in the ground have exactly 
the same economic function as the inventory or stock in trade on the shelves 
of a grocery store. The grocery must replenish its stock in trade in order to 
stay in business, and, while it is not as obvious, a mining company must do 
exactly the same thing. 

The ordinary stock-in-trade situation has been recognized and met in both 
S. 198 and S. 722 by excluding acquisitions of assets consisting of “stock in 
trade used in the ordinary course of the transferring corporation’s business” 
in determining whether assets are acquired in excess of an exemption in a specific 
dollar amount. Similar treatment is needed for precisely the same reasons for 
acquisitions by mining companies of mineral deposits to replace their constantly 
dwindling mineral reserves—their stock in trade. 

Mining is a wasting asset industry and is constantly depleting the mineral 
resources contained in the ground. To continue in business it is essential that a 
mining company acquire new reserves to replace the minerals which are thus 
being consumed. It must discover or acquire a ton of minerals to replace each 
ton that is taken from the ground. This can be done in two ways—by actual 
exploration for and discovery of new mineral deposits, or by acquisition of par- 
tially developed mineral properties which can be brought into production as 
needed to replace those mines which become exhausted. Essentially, the acquisi- 
tion of undeveloped or partially developed mineral properties merely affords the 
means by which the industry can continue to produce the basic products which 
we all use and need every day, and such acquisitions do not have the effect of 
lessening competition or of tending toward monopoly. 

No one questions the vital role which a strong and healthy mining industry 
has in the maintenance of an effective national defense. Any legislation which 
places roadblocks in the way of the accomplishment of this goal is not in the 
national interest. 
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Hither S. 198 or S. 722, as now written, would seriously reduce the ability of 
the mining industry to meet our needs—both for national defense and for the 
economy in general. The proposed legislation would complicate and reduce the 
opportunity for small mining concerns, who discover mineral deposits but are 
not in a position to develop them, to dispose of such properties, and would thus 
discourage new mineral resource discoveries. Furthermore, to the extent that 
it prevented firms with experience, capital, and technical knowledge from ac- 
quiring undeveloped or partially developed mineral properties, it would seri- 
ously curtail the development of the nation’s mineral resources. 

We recognize, of course, that it is possible for a merger of large mining cor- 
portions in full operation to result in a situation in which there might be a sub- 
stantial lessening of competition. We realize, therefore, that the mining indus- 
try would have no more justification for asking for a blanket exemption from the 
prior notification provisions (if any such provisions are enacted) than would any 
other industry. Consequently, we have prepared language designed to permit 
the mining industry to continue its normal operations by making the necessary 
acquisitions of its stock in trade, but without providing any special exemption 
for mergers of mining companies as such. 

This has been done by distinguishing between the acquisition of mineral re- 
serves (for which there is no reason to require prior notification) and the acqui- 
sition of fully developed mining operations which would be treated in the same 
manner as operating businesses in any other industry. The exemptions already 
contained in the bill for minimum dollar amounts of acquisitions, while helpful 
to some degree, are not really responsive to this point. The distinction which is 
required is not one based on size, but one between the acquisition of a going 
business and the acquisition of mineral reserves. Specifically, we propose that 
S. 198 (or S. 722) be amended by adding the following exemption: 

“Any acquisition of (i) undeveloped mineral or mining properties, or partially 
developed mineral or mining properties, or interests in such properties, or (ii) 
stock or other share capital of a corporation, 75 per centum or more of the market 
value of the assets of which consist of undeveloped mineral or mining properties 
or partially developed mineral or mining properties, or interests in such 
properties.” 

The premerger notification bill, H. R. 7698, as reported by the House Judiciary 
Committee last year, contained a substantially identical exemption for mining 
properties. With respect to this exemption (which also covered undeveloped 
and partially developed timberland properties), the House Judiciary Committee’s 
report on H. R. 7698 stated : 

“Subparagraph (7) pertains to corporations engaged in mineral, mining, 
or timberland operations. Such companies constantly acquire properties to 
hold in reserve for future operations. In some instances the corporations will, 
in the ordinary course of business, obtain an interest in such property by 
acquiring stock or other share capital in the corporation which owns the property. 
In other instances it will purchase the property directly from the owner, or 
acquire a lease in the property. In this context the bill exempts any acquisition 
of (1) stock or other share capital of a corporation, 75 percent or more of 
the market value of the assets of which consist of undeveloped or partially 
developed mineral, mining, or timberland properties, or (2) the whole or any 
part of such undeveloped or partially developed mineral, mining, or timberland 
properties. 

“The term ‘mineral’ includes oil, gas, and coal properties. The phrase 
‘partially developed mineral, mining, or timberland properties’ includes proper- 
ties which have been exploited to a limited extent, but which are not being 
operated as business properties at the time they are acquired. For instance, 
it is common in the mining industry for a mine to be operated for a time and 
then shut down. The acquisition by a corporation of a shutdown mine for the 
purpose of increasing its reserves would be considered partially developed mining 
property and, therefore, would be exempted from the reporting requirements of 
the bill. Also in the category of partially developed mining property would be 
a situation where the discoverer of a new mineral deposit produces only a limited 
amount of mineral to determine the size, nature, and scope of the mineral prop- 
erty. On the other hand, if a mine were acquired while it was producing ore 
on a commercial scale, the transaction would not be exempt.” 

The report of the House Judiciary Committee contains a misstatement to 
the effect that a transaction could not be exempt under the foregoing proposed 
amendment “if a mine were acquired while it was producing ore on a com- 
mercial scale.” The phrase “partially developed” does not restrict the exemp- 
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tion to properties from which ore has not been produced and sold. A partially 
developed property is one from which the rate of output can be substantially 
increased by providing additional facilities above ground, by sinking additional 
shafts or driving additional openings, or by making extensive improvements in 
existing underground or open-pit mining facilities and installations. If a 
mineral deposit has been discovered and explored, and minerals have been pro- 
duced as a result of efforts to determine the size, nature, and scope of the 
mineral property as well as to keep the mine running until additional capital can 
be found for further development, then the property is still only partially de- 
veloped. The exemption should apply if the mineral that has recently been 
produced and sold from a particular property has not been substantial in relation 
to such factors as total anticipated reserves or expected ultimate rate of produc- 
tion. In the mining industry it frequently happens that mines are operated 
for a time and then abandoned or shut down. The acquisition of such a shut- 
down mine for the purpose of obtaining the reserves in the ground would be 
considered the acquisition of a partially developed mining property, since such 
an acquisition would not have the effect of removing a full-scale operating 
business from competition. 

The American Mining Congress explained the problem of the mining industry 
to the Antitrust Subcommittee of the Senate Judiciary Committee in 1956 when 
it had H. R. 9424 under consideration. As a result, the report of the Senate 
Judiciary Committee on H. R. 9424 (which is identical to the present S. 198 so 
far as “premerger notification” provisions are concerned) listed, among others, 
the following as an example of a situation which had been called to its attention 
in which exemption from the prior notification provisions was both necessary 
and desirable because it was so remote from the type of transaction to which 
section 7 of the Clayton Act was intended to apply: 

“Acquisitions of timberlands or oil or other mineral properties, which are not 
in commercial production * * *” 

The committee stated that a strong justification existed for exemption for 
many of the types of transactions which had been called to its attention, but 
it said, “Because of the large number of such exemptions which appeared to be 
required, however, as well as the inadvisability of attempting to frame statu- 
tory language to accommodate the variety and complexity of the situations 
involved, the present bill, while going somewhat beyond the House bill in this 
respect, does not attempt to meet by specific reference in the statute all of the 
situations for ichich it recognizes eremption to be merited.” [Emphasis 
supplied. ] 

There is ample time this year to consider the statutory language needed to 
provide an exemption for acquisitions by the mining industry of its “stock in 
trade.” Consequently, there is no need to leave this problem to the vagaries 
of administrative regulations on waiver of notice. It is a problem of vital 
importance to the mining industry, and, if a premerger notification bill is en- 
acted, we earnestly urge that you insert specific language in the statute to meet it. 
GENERAL 


EFFECTS OF THE BILL 





Requiring corporations to delay normal business transactions because of a 
blanket, Government-imposed prior notice law is unnecessary. It is wrong in 
principle. It would prevent ordinary business transactions without a showing 
by any Government agency of even a prima facie case of interference with com- 
petition. 

Ostensibly, these prior notice and waiting period provisions are merely pro- 
cedural. Actually, the effect is a broad attack on all mergers—good and bad 
alike—through creation of a procedural barrier which would block more good 
mergers than bad ones. 

It is important to remember that all mergers are not bad. There are good 
economic reasons why most mergers occur. Each party has something which 
the other needs. It may be management, or possibly an organization with tech- 
niques or know-how which cannot be obtained merely by hiring new personnel. 
It may be a specific physical asset. In the mining industry, it is frequently a 
potentially valuable but undeveloped mineral deposit. It may be better financ- 
ing—smaller businesses, and especially smaller mining enterprises, are finding 
it more and more difficult to borrow the money they need. 

If all mergers were banned we would be deliberately handicapping our free 
enterprise system—freezing it into uneconomic, inefficient, costly, and perhaps 
monopolistic patterns. Instead of permitting an efficient allocation of resources 
through the free operation of our price economy, we would be singling out one 
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method of growth of aggressive and healthy individual enterprise—by merger— 
for condemnation, merely because “merger” has become a “bad word.” 

The proposal is not a mere procedural provision calling for the reporting 
of information to the Government after the event. If only this were involved 
business could comply—at a cost—and the Government could see how much 
useless information was collected before revising the law. 

However, by requiring notification before the event and imposing a waiting 
period, S. 198 promises to block the normal conduct of business operations. 
Business transactions cannot wait for 90 days—and, since the Attorney General 
or other Government agency may extend the 20-day period to 90 days, business- 
men will be forced to base each transaction on the assumption that there will 
be the full 90-day delay. Therefore, instead of simply giving the Government 
advance information, the bill would operate to prevent countless transactions 
altogether. And, notwithstanding the exemptions in the bill, it covers innumer- 
able business transactions which are not even remotely related to mergers. 

Testimony on behalf of the American Mining Congress before the House 
Antitrust Subcommittee last year developed in detail the adverse consequences 
of the proposed notification and waiting period legislation. These included the 
discouraging of equity financing; the encouraging of speculation; preventing 
corporations from obtaining financial assistance from others; interference with 
discovery and development of mineral resources; the discouragement of private 
investment in underdeveloped countries; the denial to smaller businesses of 
a market for their assets; the prevention of growth of competitive enterprises; 
adverse effects on defense production; the prevention or delay of transatcions 
not affecting corporate control; threats to existing rights; increased costs to 
the Government; and an increase in confusion and uncertainty generally. 

It is our considered opinion that the proposed legislation, in its present form, 
would accomplish all of these results. You may not agree that they would all 
happen, but you must agree that there is a very substantial risk that they 
would occur. 





OTHER SUGGESTED CHANGES 


If this subcommittee should decide in favor of prior notification legislation 
I know it will make a sincere effort to avoid needless interference with ordinary 
business transactions. We have a number of suggestions, in addition to the 
vitally important exemption for the acquisition of undeveloped and partially 
developed mineral resources discussed above (appendix, No. 1). Specific statu- 
tory language which would carry out our further recommendations is contained 
in subsequent sections of the attached appendix. 

A frequently used argument in favor of the notification proposals is the 
difficulty of unscrambling a merger after it has occurred. However, in an 
effort to leave no conceivable loophole open, these proposals cover, in addition 
to mergers, a tremendous range of ordinary business transactions. Few of 
these transactions involve the unscrambling problem which has been urged in 
support of the proposed legislation. Yet it is in connection with these ordinary 
business transactions that many of the difficulties with prior notice and a 
waiting period arise. Consquently, we suggest prompt postacquisition notifica- 
tion—say, within 20 days—for stock and asset acquisitions which are not actual 
mergers or consolidations. 

As respects actual mergers or consolidations, corporations could be required 
to furnish notice to the Government after the details have been finalized and the 
plan has been approved by the boards of directors but prior to stockholder 
approval. However, such notice would have to bear a reasonable relationship 
to the period of time which normally elapses between submission of the plan 
by the boards of directors to their shareholders and the time of the stockholders 
meetings. We suggest, at the most, a 60-day waiting period. 

The combination of prompt postacquisition notice on stock and asset acquisi- 
tions not involving mergers, and premerger notice on actual mergers, would 
accomplish the objectives of the present legislative proposals, while minimizing 
their paralyzing side effects (appendix, No. 2). 

Applying the prior-notification provisions to acquisitions of stock or assets of 
foreign corporations not actually engaged in business in this country runs counter 
to our Government’s avowed policy of encouraging investment of private capital 
in underdeveloped countries. Furthermore, a compulsory waiting period would 
handicap many businessmen tremendously in competing abroad. Attorney Gen- 
eral Brownell recognized this problem last year when the House Antitrust Sub- 
committee was considering premerger-notification legislation and suggested 
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that acquisition of stock or assets by or from a foreign corporation be exempted 
unless such corporation is engaged in commerce in the United States. To carry 
out the desired policy in this area, we suggest that acquisitions from foreign 
corporations be excluded from the operation of!the prior-notification requirement 
unless they are actively engaged in the conduct of a business here and have a 
permanent establishment here (appendix, No. 3). 

The exemption recommended for foreign acquisitions is very similar to that 
contained in H. R. 7698 as reported by the House Judiciary Committee last year, 
which was described in the Judiciary Committee report as follows: “If a foreign 
corporation does not transact business in the United States and has no stock 
or share interest in a corporation transacting business in the United States, 
acquisition of its stock or assets would be exempted.” Such an exemption is of 
even greater importance in the case of S. 198 and S. 722 since both of these bills 
would apply to acquisitions of (or from) corporations which are not even “in 
commerce” in the United States. 

While the effective date provided by S. 198 and S. 722 of 120 days after enact- 
ment is a reasonable one, this offers no protection for existing contracts or other 
commitments which, by reason of preexisting legal obligations, must be carried 
out more than 120 days after enactment. All such commitments or rights created 
before enactment should be exempted from the prior-notification requirements 
(appendix, No. 4). While S. 198 does contain (as did the original Clayton Act 
and its amendment in 1950) a provision that “nothing contained in this section 
shall be held to affect or impair any right heretofore legally acquired,” it is ques- 
tionable whether this suffices to exempt preexisting legal obligations from the 
notice and waiting-period requirements. 

The effective date provision should also provide that the prior notification 
provisions shall, in no event, go into effect until after the promulgation in final 
form of regulations providing procedures for the waiver of notification and 
waiting period requirements in appropriate categories of cases (appendix, 
No. 5). 

While S. 722 contains, in paragraph (3), an exemption which is designed to 
exclude transactions such as preemptive rights, in its present form this para- 
graph falls short of its purpose in many respects. Since it is limited to acquisi- 
tions of stock which do not increase the acquiring corporation’s share of voting 
rights, it will not cover the exercise of a preemptive right, conversion privilege, 
ete., unless every other shareholder also chooses to exercise his rights in the 
same proportions. Technically, the exemption in paragraph (3) in 8S. 722 is 
virtually meaningless, since the acquiring corporation can never know in ad- 
vance whether or not all the other shareholders will exercise their rights. We 
suggest that this exemption be rewritten so as to provide explicitly for pre- 
emptive rights, conversion privileges, stock dividends, and receipts of stock 
pursuant to reorganization plans to which the acquiring corporation is not a 
party (appendix, No. 6). 

S. 198 recognizes the fact that it would be pointless to require prior notifi- 
eation and a waiting period in the case of acquisitions of additional shares of 
stock in a corporation in which the acquiring corporation already has more 
than 50 percent control. However, S. 198 limits the exemption of such acqui- 
sitions to cases where the 50 percent control existed on the date of enactment 
of the bill. The principle of this exemption is equally applicable where control 
is acquired in subsequent years, and we therefore recommend that this exemption 
be revised to cover all cases in which more than 50 percent control exists prior 
to the transaction in question (appendix, No. 7). H. R. 7698 contains such 
an exemption, which the House Judiciary Committee report explained, “is aimed 
at excluding transactions between a parent corporation and subsidiary, as well 
as between two subsidiaries with a common parent.” 

We endorse the principle of the exemption provisions in the bill which are 
designed to exclude acquisitions which are too small, percentagewise or in 
dollar amount, to present any reasonable possibility of affecting competition. 
We suggest, however, that the exemption in S. 198 of the acquisition of not over 
15 percent of voting rights be increased to 25 percent (appendix, No. 8); that 
the exemntion of stock with a value of not more than $1 million be increased 
to $5 million (appendix, No. 9); and that the exemption of assets acquired for 
not more than $1 million be increased to $5 million (appendix, No. 10). 

Notwithstanding every effort by this subcommittee and its staff and the testi- 
mony of the witnesses scheduled to appear here, there are certain to be a 
tremendous number of transactions which will involve no conceivable question of 
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antitrust violation but which would be covered by the prior notification re- 
quirements under the language of S. 198 and S. 722. To meet this situation 
it is suggested that the appropriate agencies be not merely permitted, but 
actually directed, to provide for the waiver of the entire waiting period in types 
of cases which can have no effect on competition or no tendency to create a 
monopoly (appendix, No. 11). 

There is a danger that any enforced waiting period may turn out to be much 
longer than 90 days. With the enormous number of acquisitions of all types 
which would be reported, the staffs of the Government agencies would be over- 
worked unnecessarily and would be unable to pass on cases within any stated 
period. Consequently, there is a danger that the practice may arise of asking 
corporations to postpone proposed acquisitions beyond the end of the waiting 
period and until the agencies have had a chance to look them over. Thus, 
corporations may be forced “voluntarily” to delay far beyond the stated maximum 
90 days—the alternative being a suit by the Attorney General (or by the Federal 
Trade Commission) to enjoin consummation of the transaction. And, once 
such a suit has commenced, you gentlemen know how hard it will be to find a 
Government official who will recommend dropping it—regardless of its lack of 
merit. If a waiting period is required, we recommend that the Government 
agencies be prohibited from requesting extensions of it (appendix, No. 12). 

We suggest exemption of title transfers for security purposes (appendix, No. 
13). A similar exemption was one of those added to H. R. 7698 by the House 
Antitrust Subcommittee, “on the basis that notification and waiting require- 
ments in such cases were unnecessary for effective enforcement of section 7 or 
had little antitrust significance.” 

We also suggest that an exemption be provided for acquisitions of real prop- 
erty for office or residential use and for acquisitions of land for the construction 
of plants and acquisitions of vacant industrial properties or of industrial prop- 
erties which are to be used for purposes or processes different from their use 
prior to such acquisition (appendix, No. 14). The House Antitrust Subcommittee 
added a similar exemption to H. R. 7698. 

It would also be advisable to exempt explicitly the acquisition of corporate 
bonds without voting rights and the acquisition of securities issued by govern- 
mental agencies, as was done in H. R. 7698 as reported by the House Judiciary 
Committee (appendix, No. 15). 

Presumably, the Government should be able to exercise internal controls 
adequate to prevent sales of Government property under circumstances which 
might lessen competition or create monopolies. Consequently, there does not 
appear to be any reason for imposing on private purchasers the requirement of 
notification and waiting period in the case of acquisitions from governmental 
agencies. We suggest that such acquisitions be exempted, as they were in 
H. R. 7698 (appendix, No. 16). 

Likewise, it is reasonable to assume that stock or assets would not be 
distributed in corporate reorganizations or dissolutions under judicial or govern- 
mental supervision in such a manner as to substantially lessen competition or 
create monopoly. Therefore, we recommend that the acquisition of stock or 
assets under these circumstances be exempted from notification and waiting 
period requirements, as was done by the House Judiciary Committee in H. R. 
7698 (appendix, No. 17). 

I appreciate this opportunity to present the views of the American Mining 
Congress on this proposed legislation. 


APPENDIX 
RECOMMENDED AMENDMENTS TO S. 198 


1. Exemption of acquisitions of undeveloped or partially developed mineral 
resources 


“Any acquisition of (i) undeveloped mineral or mining properties or partially 
developed mineral or mining properties, or interests in such properties, or (ii) 
stock or other share capital of a corporation, 75 per centum or more of the 
market value of the assets of which consist of undeveloped mineral or mining 
properties or partially developed mineral or mining properties, or interests in 
such properties.” 


2. Postacquisition—Premerger amendment 


“No corporation subject to the provisions of this Act shall be a party to a 
merger or consolidation, where the combined capital, surplus, and undivided 
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profits of all the parties to such merger or consolidation are in excess of 
$10,000,000, until GO days after delivery to the commission or board vested 
with jurisdiction under the first paragraph of section 11 of this Act and to the 
Attorney General of notice of the proposed merger or consolidation. 

“Any corporation subject to the provisions of this Act which acquires, 
directly or indirectly, in a transaction not described in the preceding paragraph, 
the whole or any part of the stock, other share capital, or assets of one or 
more corporations, where the combined capital, surplus, and undivided profits 
of the acquiring and the acquired corporations are in excess of $10,000,000 shall, 
within 20 days after such acquisition, deliver to the commission or board vested 
with jurisdiction under the first paragraph of section 11 of this Act and to the 
Attorney General notice of such acquisition. Such notice shall provide the same 
information required to be furnished under this section in the case of proposed 
mergers.” 

3. Exemption of certain foreign acquisitions 

“Any acquisition of stock, other share capital, or assets of a foreign corpora- 
tion unless such foreign corporation: (i) is actively engaged in the conduct of 
business in the United States, its Territories, or possessions and has a permanent 
establishment therein; or (ii) owns at least 25 per centum of the voting stock of 
a corporation which is actively engaged in the conduct of business in the United 
States, its Territories, or possessions and has a permanent establishment therein.” 
4. Protection for preexisting contracts 

“The second and third paragraphs of section 1 of this Act shall not apply 
to an acquisition pursuant to any right legally acquired prior to the enactment 
of this Act.” 


5. Suspension of effective date until after issuance of regulations 
“The second and third paragraphs of section 1 of this Act shall in no event 
take effect until at least ten days after the publication of the Attorney General 
and by the Federal Trade Commission of regulations providing for the waiver 
of notification and waiting requirements in appropriate categories of cases and 
providing procedures for such waiver in individual cases.” 
6. Exemption of exercise of preemptive rights, conversion privileges, and similar 
contract rights 
“Any acquisition of stock or other share capital which is made (i) pursuant 
to a general offer to existing shareholders: (ii) in exercise of a preemptive 
right; (iii) in exercise of a conversion privilege; (iv) by receipt of a stock 
dividend; (v) pursuant to a reorganization plan to which the acquiring corpora- 
tion is not a party; or (vi) which does not increase, directly or indirectly, the 
acquiring corporation’s share of voting rights in any other corporation.” 
7. Exemption of transactions with controlled corporations 
On page 5, in lines 15 and 16, strike out “on the date of enactment of this 
amendment”, and insert “prior to such acquisition”. 
8. Exemption of stock acquisitions not resulting in effective control 
On page 5, in line 21, strike out “15 per centum”, and insert “25 per centum”. 
9. Exemption of acquisitions of stock in corporations too small to be likely to 
affect competition 
On page 6, in line 2, strike out “$1,000,000”, and insert “$5,000,000”. 
10. Exemption of acquisitions of assets too small in amount to be likely to 
affect competition 
On page 6, in line 10, strike out “$1,000,000”, and insert “$5,000,000”. 
11. Regulations for waiver of requirements for acquisitions having no effect on 
competition 


“The Attorney General and the Federal Trade Commission shall, in establish- 
ing procedures for the waiver of notification and waiting requirements, provide 
for the complete waiver of all such requirements in those categories of cases 
which have no effect on competition and na tendency to create a monopoly.” 


12. Prohibition of voluntary extensions of specified waiting period 


Neither the Attorney General nor the appropriate commission or board shall 
be authorized to extend the waiting period provided herein, and no corporation 
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shall be bound by any agreement to consent to any extension of such waiting 
period.” 


13. Exemption of acquisitions of title as collateral for security purposes 


“Any acquisition of title to stock, or share capital, or assets where such title 
is acquired as collateral for security purposes.” 


14. Exemption of acquisitions of real estate not affecting competition 
“Any acquisition of real property primarily for office space or nontransient 
residential use; any acquisition of real property primarily for the purpose of 


constructing plants or other facilities for use in the conduct of business; or any 
acquisition of vacant industrial property.” 


15. Exemption of acquisitions of bonds and government securities 
“Acquisition by any corporation of bonds or other obligations without voting 
rights of any other corporation, securities issued by the United States, or by any 


State, Territory, or insular possession thereof, or by any political subdivision 
or public agency or instrumentality of one or more of any of the foregoing.” 


16. Exemption of acquisitions from government agencies 
“Any acquisition by any corporation from the Government of the United 
States, or from the government of any State, Territory, or insular possession 


thereof, or from any political subdivision or public agency or instrumentality of 
one or more of any of the foregoing.” 


17. Exemption of acquisitions in government-supervised reorganizations 


“Any acquisition of stock, other share capital, or assets pursuant to judicially 
or Government-agency supervised reorganizations or dissolutions.” 


NATIONAL ASSOCIATION OF INVESTMENT COMPANIES, 
New York, N.Y., April 2, 1958. 
Re S. 198, S. 722. 
Hon. Estes KEFAUVER, 
Chairman, Subcommittee on Antitrust and Monopoly Legislation, 
United States Senate, Washington, D. C. 


Dear Senator KEFrAvuver: This letter is submitted on behalf of the National 
Association of Investment Companies with respect to 8. 198 and S. 722. We 
request that it be considered in connection with the deliberations of the Senate 
Subcommittee on Antitrust and Monopoly Legislation on these bills, and any 
other bills pertaining to prior notification in connection with the purchase of 
corporate securities. 

The National Association of Investment Companies is composed of a substan- 
tial majority, assetwise, of the investment companies registered with the Secur- 
ities and Exchange Comision under the Investment Company Act of 1940 as 
amended. 

Generally speaking, investment company stocks are owned in relatively small 
amounts by stockholders who, by pooling their funds in investment companies, 
are able to obtain diversification of risk and expert management which they 
would not be able to obtain by themselves. There are various types of invest- 
ment companies, but the greater number comes within the classification of 
“diversified companies” as defined in the Investment Company Act. 

Investment companies, in general, purchase the securities of other issues for 
investment and not for control. Moreover, they are limited in acquiring the 
voting securities of other issues by the diversification provisions of the Invest- 
ment Company Act and of subchapter M of the Internal Revenue Code. Thus 
section 5 (a) of the Investment Company Act of 1940, in defining a “diversified 
company,” provides that at least 75 percent of the value of such a company’s total 
assets, with certain exceptions, shall be limited to securities in respect of any 
one issuer to an amount not more than 10 percent of the outstanding voting 
securities of such issuer. A similar criterion is to be found in the “blue sky” 
laws and regulations of a number of States, 

Since investment companies purchase securities in the open market for invest- 
ment, they would not find it feasible to give advance notice of intended pur- 
chases. Thus, as a practical matter, they will be limited in their investment 
activities by the extent of the exemptions contained in any law which may be 
adopted for the purpose of requiring prior notification of corporate mergers. 
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It is not our purpose to ask for any special exemption for investment com- 
panies, if it be the policy of Congress to enact prohibitions of the general nature 
of those indicated in S. 198 and 8. 722. 

The National Association of Investment Companies desires, however, to call 
to the attention of the subcommittee the fact that both S. 198 and 8. 722 presently 
contain provisions which in effect recognize the particular situation of investment 
companies. 

(a) Thus with respect to S. 198, the notification and waiting period provisions 
would not apply “to any acquisition of stock when the stock acquired or held 
does not exceed 15 per centum of the voting rights, as represented by the voting 
stock or other voting share capital, of the corporation in which the stock is 
acquired.” 

(b) With respect to S. 722 the notification and waiting period provisions 
would not apply to “any acquisition of stock when the stock acquired or held 
does not exceed 10 per centum of the voting rights, as represented by the voting 
stock or other voting share capital, of the corporation in which the stock is 
acquired.” 

We urge that these provisions be retained in the bills. Specifically we urge 
(a) that the exclusion from notification and waiting period requirements should 
continue to be expressed in terms of voting stock, thus conforming to the exist- 
ing patterns of the Investment Company Act and subchapter M of the Internal 
Revenue Code; and (0b) that the exclusion should continue to be available to 
transactions where the shares acquired, when considered together with those 
already held, do not exceed 10 percent (or 15 percent) of voting stock. 

Respectfully yours, 


VINCENT L. BropertcK, General Counsel. 


AMERICAN Bar ASSOCIATION, 
SECTION OF ANTITRUST Law, 
Washington, D. C., April 7, 1958. 
Hon. Estes KEFAUVER, 
Chairman, Subcommittee on Antitrust and Monopoly, 
United States Senate, Washington, D. C. 


My Dear SENATOR: It would be greatly appreciated if the enclosed resolutions 
adopted by the American Bar Association opposing the enactment of premerger 
notification legislation and the automatic finalization of cease-and-desist orders 
issued by the Federal Trade Commission under the Clayton Act, be made a part 
of the record of the Senate Judiciary Committee on the bills 8. 198, S. 721, S. 
722, and S. 3479. 

Sincerely yours, 
HERBERT. A, BERGSEN, 


RECOMMENDATION AGAINST REQUIREMENTS FOR MANDATORY NOTIFICATION OR AP- 
PROVAL BY GOVERNMENT PRIOR TO THE CONSUMMATION OF ANY MERGER OR ACQUISI- 
TION OF STOCK OR ASSETS AND IN FAVOR OF AUTHORIZATION OF THE FEDERAL TRADE 
COMMISSION TO REQUEST COURTS TO ISSUE PRELIMINARY INJUNCTIONS AGAINST 
MERGERS OF ACQUISITIONS VIOLATIVE OF SECTION 7 


Resolved, That the American Bar Association disapproves of and opposes any 
requirement for mandatory notification of the Government prior to the consum- 
mation of any merger or acquisition of stock or assets; and be it further 

Resolved, That except in those cases such as public utilities in which prior 
Government approval is presently required, the American Bar Association dis- 
approves and opposes any requirement for any form of Government approval 
as a prerequisite for the consummation of any merger or acquisition of stock or 
assets; and be it further 

Resolved, That the American Bar Association recommends to the Congress 
that in lieu of legislation imposing either of the requirements referred to in the 
first two paragraphs of this resolution, legislation be enacted the effect of 
which is to authorize and empower the Federal Trade Commission to institute 
court proceedings to enjoin mergers prohibited by section 7 of the Clayton Act 


immediately upon the issuance of a complaint by said Commission; and be it 
further 
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Resolved, That the officers and council of the section of antitrust law are di- 
rected to urge such opposition and disapproval and such recommendation upon 
the proper committees of Congress in connection with any legislation embody- 
ing any such requirement or authorization. 


RECOMMENDATION AGAINST PROPOSAL FOR THE AUTOMATIC FINALIZATION OF CEASE 
AND DESIST ORDERS ISSUED BY THE FEDERAL TRADE COMMISSION UNDER THE CLAY- 
TON ACT AND MONEY PENALTIES FOR THEIR VIOLATION 


Resolved, That the American Bar Association disapproves and opposes all 
proposals providing for automatic finalization of Federal Trade Commission 
cease and desist orders issued under the Clayton Act and subjecting violators of 
such orders to heavy money penalties; and be it further 

Resolved, That the officers and council of the section of antitrust law be di- 
rected to urge such opposition and disapproval upon the proper committee of 
Congress in connection with any legislation embodying such principle. 


‘TRANSPORTATION ASSOCIATION OF AMERICA, 
Washington, D. C. April 15, 1958. 
Hon. Estes KEFAUVER, 
Chairman, Senate Antitrust and Monopoly Subcommittee, 
United States Senate, Washington, D.C. 

My Dear SENATOR KEFAUVER: On behalf of the board of directors of the Trans- 
portation Association of America, whose membership consists of a cross section 
of transportation users, investors, and carriers of all modes, I would like to 
place before your committee the following resolution, adopted in July of last 
year: 

“A provision to exempt transactions requiring approval by transportation 
regulatory agencies should be included in any premerger notification bill (such 
as is now in H. R. 7698, as reported). This does not indicate any position on 
the merits of the bill itself.” 

Two bills before your committee, S. 198 and S. 722, are similar to H. R. 7698, 
as reported, and include the aforementioned exemption. Without expressing 
any views on the merits of the two Senate bills, we urge that your subcommittee 
retain this specific provision (S. 198, p. 6, lines 10-14; S. 722, p. 6, lines 9-14) 
if it decides to report either of the bills. 

Under section 5 of the Interstate Commerce Act and section 408 of the Civil 
Aeronautics Act, mergers of rail and express companies, motor carriers and 
domestic water carriers, and of air carriers, are subject to approval by the ICC 
and CAB respectively. Applications must be filed with the regulatory agencies; 
certain statutory requirements, including consideration of the public interest, 
must be complied with; and interested parties given an opportunity to be heard. 
Such transactions are then exempted specifically from the provisions of the 
Clayton Antitrust Act. By including the exemption as contained in S. 198, 
S. 722 and H. R. 7698, confusion in jurisdiction over transportation merger 
transactions will be avoided. 

We request that this letter be inserted in the official record. 

Sincerely, 
HARowpD I’. HAMMOND. 





STATEMENT OF NATIONAL CoAL ASSOCIATION, WASHINGTON, D. C. 


Mr. Chairman, my name is Robert E. Lee Hall. I am general counsel of the 
National Coal Association, with offices in the Southern Building, 15th and H 
Streets NW., Washington, D. C. The National Coal Association is the trade 
organization of the bituminous coal mine owners and operators of the United 
States whose members produce approximately two-thirds of the total com- 
mercial bituminous coal mined in the Nation. 

The bituminous coal mine industry is opposed to the enactment of S. 198, 
S. 722 (and H. R. 7698 in the House of Representatives), or any similar legisla- 
tion requiring premerger notification to the Department of Justice and the 
Federal Trade Commission now pending before the Congress. Our opposition 
to the proposed legislation is based upon the following basic tenets: 

1. There has been no demonstrated need for expanding present Federal con- 
trols over corporate mergers. 
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2. The burdens which such legislation would impose upon business, govern- 
ment, and the public far outweigh benefits claimed by proponents. 

3. The proposed legislation would discriminate unfairly against the producers 
of bituminous coal because of the unusual characteristics of the industry and 
because of the highly competitive nature of this business. 


NO DEMONSTRATED NEED FOR PREMERGER NOTIFICATION LEGISLATION 


The membership of the National Coal Association does not formulate policy 
recommendations on legislative matters without a careful examination into the 
public interest considerations which underlie proposals pending before the Con- 
gress. The staff of our association has made a diligent effort to determine the 
basic reasons advanced to justify the enactment of 8S. 198 and similar proposals 
to expand Federal controls over mergers and increase the already heavy re- 
porting burden on the American businessman by requiring premerger notification 
to the Federal Trade Commission and the Department of Justice. Our search 
for the basis which prompts the proponents of premerger notification legislation 
to press for enactment of such a statute began early in the 84th Congress. We 
examined the proponents’ testimony in that Congress presented before commit- 
tees of both the House and the Senate. We listened with care to the testimony 
of then Attorney General Brownell as well as Federal Trade Commission Chair- 
man Gwynne and Department of Commerce General Counsel Nash at the opening 
of the House hearings on premerger legislation 1 year ago. Additionally, we 
have examined a number of the public statements made by spokesmen for these 
agencies on this question before various business groups during the last few 
years. Finally, we noted all that was set forth in the most recent statement of 
Federal Trade Commission Chairman Gwynne on April 1, 1958, before this com- 
mittee. The inescapable conclusion is that a record to justify enactment of legis- 
lation of this character has not been made by the proponents of the legislation. 

The composite finding, based on an examination of the aforementioned sources, 
appears to be that the proponents of premerger notification legislation have 
placed their principal reliance upon allegations as to the inconvenience imposed 
upon Government attorneys because they must resort to daily examination of 
newspapers, periodicals, and trade publications to keep informed of significant 
merger developments. We believe it important to note that spokesmen for the 
Department of Justice and the Federal Trade Commission do not assert that mer- 
gers have progressed beyond the reach of their power and authority due to lack 
of information. Certainly, there are no persuasive figures in the record to indi- 
eate that lack of information is contributing to unlawful lessening of competition 
or the uncontrollable growth of monopolies. In short, the necessary basis for 
legislation of this character does not exist. 

National Coal Association and other opposing witnesses in the House and 
Senate hearings on this subject during the 84th Congress and the 1st session of 
the 85th, vigorously contended that neither the Federal Trade Commission nor 
the Department of Justice had made a strong case for enactment of legislation 
contemplating the extension of their merger-control powers. Therefore, we ex- 
amined with interest the statement of Federal Trade Commission Chairman 
Gwynne before this committee early this month to see if any effort is made to 
strengthen their showing by the addition of persuasive facts or figures—or even 
unsupported conclusions of overriding need for expanded controls in the public 
interest. The record is barren of any such amended justification from the dis- 
tinguished Commission head. On the contrary, in the statement represented as 
reflecting the unanimous views of the Federal Trade Commission, the Chairman 
clearly indicates there is less need for premerger legislation than alleged before, 
saying: 

“Since that time, the Commission has been granted funds by the Congress to 
establish a sound program for its merger work. This has enabled the Commis- 
sion to establish a specialized group within its Bureau of Investigation to process 
merger investigations. In this connection, we have developed a rather stream- 
lined and generally effective merger-detection program which has contributed 
immensely to the success of our merger program. Contrasted with 3 complaints 
in the first 4 years, the last 3 years have seen 21 merger complaints. In addition, 
two other complaints have been approved by the Commission, and will be pub- 
lished as soon as they have been served upon the respondents.” 

In other words, the principal investigatory agency charged with investigation 
and enforcement of existing antimerger legislation states for the record of your 
committee that the Federal Trade Commission has gone a long way toward 
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solving their merger-discovery problem by securing additional funds from 
Congress for prosecuting their merger work. This diminishes the already scant 
basis for the assertion that premerger notification legislation should be enacted. 

Chairman Gwynne repeats the assertion made last year that the enactment 
of such legislation would “free those staff members involved in locating mergers 
and gathering significant data promptly from trade journals, financial news- 
papers, investment manuals, and other sources for work on the actual merger 
program.” As we pointed out last year, the enormous additional volume of 
work that will be the result of premerger notification, far from freeing staff 
attorneys, will inundate them under a flood of unnecessary documents, papers, 
and statistics. It would, indeed, render more difficult the task of identifying 
proposed mergers with antitrust significance. They would, inevitably, bog down 
in the multiplicity of notifications that will flow into the departments if the 
legislation becomes law. You may be sure that the consequence of this will be 
requests to Congress for more funds and personnel—not to prosecute mergers, 
but to examine papers. 

Our examination of available public statements by Government spokesmen 
fails to disclose any contention that requests for information in proposed merger 
cases have been refused, notwithstanding the absence of any statutory obligation 
on the part of corporations to comply. On the contrary, in his April 1, 1958, 
statement before this committee, Chairman Gwynne stated that many business- 
men contemplating mergers have no objection to notifying the Government of 
their plans, and concluded by saying, “Many do so now, voluntarily.” As we 
stated before the House committee last year, we do not believe that the po- 
tentialities of friendly persuasion by Government should be bypassed in favor 
of the all-too-recurrent course of asking the Congress for a new law to compel 
compliance. 

Some proponents have asserted that premerger notification would enable the 
Government to prevent an unlawful merger before its occurrence, thus elimi- 
nating the difficult task of unscrambling assets after a merger has taken place, 
Here, again, is found the unwarranted assumption that the primary purpose 
of legislation should be to ease the task of Government. We submit that the 
primary purpose of legislation should be to advance the public welfare, not to 
burden or obstruct the economy of the Nation solely for the purpose of simpli- 
fying Government’s existing authorized control over the economy. It is im- 
portant to remember that, while the unscrambling of assets may be difficult, 
it has not been alleged that it is impossible or overly onerous without legislation, 

We believe that the Congress of the United States should require a showing 
by a persuasive preponderance of testimony of the public need for the extension 
of Federal controls before imposing additional burdens upon the American 
economy, the American people, and the American businessman. The reasons, 
in this instance, should be far more persuasive than the general allegations by 
agency sponsors regarding alleged difficulties in securing information from 
public sources of communication. These agency difficulties do not begin to 
outweigh the public burdens that would result from the enactment of such 
legislation in question. Nor can the alleged advantages of advance detailed 
information in agency hands possibly outweigh the undesirability of imposing 
a heavy reporting burden on the public or the corresponding administrative and 
budgetary burden on the overloaded Federal Government. 


NOTIFICATION REQUIREMENTS WOULD BE COSTLY AND BURDENSOME 


Even if the notification requirements were confined solely to those situations 
involving a merger, as that term is commonly understood and used, the notifi- 
eation requirements would involve considerable expense to the affected corpo- 
rations. Unfortunately, the proposed legislation goes far beyond the ordinary 
merger concept and applies to many routine business transactions involving the 
acquisition of such assets as airplanes, locomotives, and even mineral resources. 
The provision in 8. 198 exempting acquisition of assets up to $1 million is far 
too low to prevent application of the notification requirements to many business 
transactions having no possible effect on competition and which have no antitrust 
significance. 

A modern coal mine today is not unusually large if it produces 1 million tons 
per year. A mine of this nature costs approximately $10 million to equip and 
operate, so the $10 million jurisdictional exemption provided in the proposed 
legislation would be of little value to our industry. For such a mine to be 
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economically feasible, reserves sufficient for at least 20 years of operation 
must be acquired. If the corporation operating such a mine were entering into 
leases for the acquisition of 8 million tons of reserve coal, less than half of 
the minimum required for its installation in the first instance, it would find 
the $1 million acquisition exemption of no benefit because the current level of 
coal royalties is somewhere in the vicinity of 25 cents per ton. 

The notification and reporting requirements, in and of themselves, would add 
considerably to the cost of doing business. Moreover, any waiting period would 
not only be costly, but, actually, would obstruct or destroy many lawful business 
operations. When negotiations in matters of this kind have reached a point 
of agreement, the entire transaction can be seriously jeopardized if the agree- 
ment has to be made contingent upon failure of Government to object within 
the required notice period. During the period fluctuating conditions may vitally 
affect the desirability of the transaction, and violation of the need for ordinary 
business privacy as to the details of the arrangement may well redound to the 
severe disadvantage of both parties to the agreement. Swiftness of action is 
of the utmost urgency. When the moment passes, the market is gone, circum- 
stances may have changed, or earnings possibilities may be different. In such 
situation, it is far more important to society that the regulatory framework 
be such as to permit business to be transacted with as much freedom as possible, 
rather than stopping it completely in a search for ideal enforcement. 


ADVERSE EFFECT ON MINING INDUSTRIES 


The proposed legislation would be particularly onerous to the extractive 
industries. Although other industries might have only sporadic activities of 
nonmerger character which would be subject to the proposed notification require- 
ment, routine activities of the mining industries would be continuously affected. 
The extractive industries are engaged in the production of depletable assets, 
and, if a mining company is to stay in business, it must continue to acquire 
minerals equal to or in excess of the amount produced, These mineral reserves 
are not classified as inventory assets, and will be subject to the proposed notifica- 
tion requirement under S. 198 whenever the total involved exceeds $1 million. 
In the acquisition of necessary coal reserves, that is, the stock in trade of the 
industry, it is normally necessary to acquire the assets of an existing corporation 
through a merger, consolidation, or transfer of assets, all of which probably 
would be covered by the provisions of S. 198 and similar legislation. 

In most industries, raw materials may be purchased in the open market 
through recognized supply channels by telephone calls or written-order trans- 
actions. Such materials may be purchased within a reasonable period of time 
concurrent with the anticipated need for materials. However, in the coal 
industry this is seldom true, for the raw material or stock in trade of the coal 
industry can only be obtained by the purchase or lease of coal lands. Much of 
the desirable available coal reserves in the United States are owned by corpora- 
tions, and it is usually necessary (except where coal is leased) to obtain these 
coal reserves by merger, consolidations, issuance of stock, or purchases of securi- 
ties. Such transactions are routine occurrences, and can be characterized as 
daily transactions in the normal conduct of business in the coal industry. 

These facts were brought to the attention of the House Judiciary Antitrust 
Subcommittee in the hearings in March of 1957. That subcommittee and the 
full House Judiciary Committee recognized the adverse implications of the appli- 
cation of jurisdictional provisions requiring premerger notification to the acqui- 
sition of coal’s “raw material” or “stock in trade” and provided an exemption 
in the committee print of the bill (H. R. 7698) which would exempt from the 
premerger notification requirements the following transactions: 

“(7) Any acquisition of (i) stock or other share capital of a corporation, 
75 per centum or more of the market value of the assets of which consist of 
undeveloped or partially developed mineral, mining, or timberland properties, 
or (ii) the whole or any part of such undeveloped or partially developed mineral, 
mining, or timberland properties ;” 

This change in the original legislation (H. R. 2148) constituted clear recog- 
nition on the part of the House Judicairy Committee that the harsh application 
of premerger notification requirements should be eased so as to exclude trans- 
actions involving the acquisition of coal lands and properties. The House Report 
No. 486, issued the 28th day of May 1957, contains this significant language with 
respect to this particular problem : : 

“Subparagraph (7) pertains to corporations engaged in mineral, mining, or 
timberland operations. Such companies constantly acquire properties to hold in 
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reserve for future operations. In some instances the corporation will, in the ordi- 
nary course of business, obtain an interest in such property by acquiring stock or 
other share capital in the corporation which owns the property. In other in- 
stances it will purchase the property directly from the owner, or acquire a lease 
in the property. In this context the bill exempts any acquisition of (1) stock or 
other share capital of a corporation, 75 percent or more of the market value of 
the assets of which consist of undeveloped or partially developed mineral, min- 
ing, or timberland properties, or (2) the whole or any part of such undeveloped 
or partially developed mineral, mining, or timberland properties. 

“The term ‘mineral’ includes oil, gas, and coal properties. The phrase ‘par- 
tially developed mineral, mining, or timberland properties’ includes properties 
which have been exploited to a limited extent, but which are not being op- 
erated as business properties at the time they are acquired. For instance, 
it is common in the mining industry for a mine to be operated for a time and 
then shut down. The acquisition by a corporation of a shutdown mine for the 
purpose of increasing its reserves would be considered partially developed mining 
property and, therefore, would be exempted from the reporting requirements of 
the bill. Also in the category of partially developed mining property would be 
a situation where the discoverer of a new mineral deposit produces only a limited 
amount of mineral to determine the size, nature, and scope of the mineral prop- 
erty. On the other hand, if a mine were acquired while it was producing ore 
on a commercial scale, the transaction would not be exempt.” 

Our position is that there is no demonstrated need for the enactment of 8S. 198 
or similar legislation but that in the event that the Congress nevertheless finds 
it in the public interest to legislate in this field, there should be incorporated 
within any such measure an exemption similar to the one contained in the House 
committee’s bill—H. R. 7698. However, we take the position that production on 
a “commercial scale” should not vitiate the exemption. 

Technological advances are having some effect upon the character of the coal 
industry, because it is now necessary to have extensive preparation plants to 
prepare the coal necessary to meet the Nation’s needs. These preparation plants 
require a much larger investment of capital than was required 15 or 20 years 
ago, and this, in turn, has a tendency to eliminate the fly-by-night operators from 
the industry. Nothing inherent in these industry characteristics or practices 
has ever been shown to have operated against public interest, yet such trans- 
actions will fall within the coverage of S. 198 which the Congress has under 
consideration. Such transactions are without true antitrust significance and 
should be exempt from the legislation if enacted. 


NO MONOPOLY IN COAL 


The coal industry has long been proud of the fact that it represent one of the 
outstanding examples of the free competitive enterprise system in action among 
the great industries of the Nation. It is comprised of more than 5,000 individual 
companies engaged in the production, distribution, and marketing of bituminous 
coal. Competition is a trademark of the industry which has always constituted 
one of its chief characteristics. The records of the Department of Justice and 
the Federal Trade Commission, as well as the courts of the land, are singularly 
free from Federal intervention to preserve competitive conditions attendant upon 
the production of coal. Therefore, it should be readily understood why the pro- 
ducers of coal oppose S. 198, or similar legislation which would impose substan- 
tial reporting burdens on the industry without any corresponding contribution 
to the preservation of competition in the industry or in the United States. 


CONCLUSION : PROPOSALS AGAINST PUBLIC INTEREST 


We are opposed to S. 198 or similar legislation because (1) there has been no 
demonstrated need for the extension of Federal controls, (2) such legislation 
would impose a needless burden upon the business community, (3) such legisla- 
tion would impose essentially public utility obligations upon private enterprise 
organizations, (4) such legislation would increase the cost of government with- 
out any corresponding benefit to the general public, (5) such legislation would 
be particularly burdensome to the bituminous coal industry because of the ab- 
sence of an exemption for the industry’s “raw material” or “stock in trade’—the 
acquisition of coal lands, and (6) such legislation is unnecessary to preserve 
competition in the bituminous coal industry with its 5,000 highly competitive 
operating companies. 

In the event that the Congress should decide to enact legislation in the field, 
then, and in that event, we believe it imperative that such legislation include an 
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exemption which would permit the bituminous coal industry to acquire its “stock 
in trade” free from Government interference by making the act wholly inappli- 
cable to the acquisition of coal lands and coal reserves. 
Respectively submitted, 
Ropert BE. LEE HALL, 
General Counsel. 


STATEMENT BY PHILIP F. WELSH, GENERAL ATTORNEY, ASSOCIATION OF AMERICAN 
, R , 
AILROADS 


My name is Philip F. Welsh. I am a general attorney with the Association of 
American Railroads with headquarters at Washington, D.C. The Association of 
American Railroads is a voluntary unincorporated organization including in 
its membership railroad companies operating more than 95 percent of the total 
railroad mileage in this country and having operating revenues which are more 
than 95 percent of the total railroad operating revenues. 

The Association of American Railroads takes no position with respect to the 
amendment of section 7 of the Clayton Act proposed in 8. 198 and 8. 722. The 
railroad industry does not support or oppose these bills. This statement is fur- 
nished to the Antitrust and Monopoly Subcommittee of the Senate Judiciary 
Committee in order to recommend certain additional exemptions from the require- 
ment to give notice and observe a waiting period that would be established by 
them. 

During the 2d session of the 84th Congress, earlier bills on the subject of 
preacquisition notice requirements were considered by this subcommittee. A 
representative of the Association of American Railroads presented the views of 
the railroads on May 24, 1956, in the course of hearings, and those views need not 
be repeated. Their chief burden was that the railroads, as an industry whose 
corporate acquisitions are extensively regulated by the Interstate Commerce 
Commission, should not be subjected to additional regulation in the form of notice 
and waiting requirements. The bill that was favorably reported by the Senate 
Committee on the Judiciary on July 27, 1956, H. R. 9424, Report No. 2817, con- 
tained an exemption for acquisitions of stock or assets, which under any specific 
provision of law, require the approval in advance of a commission or board or 
other agency of the United States, and when so approved are exempted from 
the provisions of section 7 of the Clayton Act. This provision is identical with 
provisions contained in S. 198 and S. 722, the two bills now under consideration. 

The railroads consider this exemption from the notice and waiting requirement 
to be desirable, and they urge that it be included in any bill that receives favor- 
able consideration by this committee. Such an exemption is also contained in 
H. R. 7698, a bill on the subject of preacquisition notice that has been favorably 
reported by the House Judiciary Committee. 

Analysis of 8S. 198 and S. 722 has disclosed a further limited exemption that 
appears to be justified for the railroad industry and appears also to be consistent 
with the objectives of these bills. This is an exemption for all acquisitions by 
one railroad carrier of stock in another carrier. 

Under the provisions of 8. 198 and S. 722, stock acquisitions of minimal amount 
are exempted. This amount, under §S. 198, is 15 percent of the voting rights held 
or acquired, and under §, 722 is 10 percent of the voting rights held or acquired. 
Acquisitions of stock where the acquiring corporation already has more than 
50 percent of the voting rights in the corporation whose stock is acquired are 
exempt. Another pertinent exemption arises in the following manner: Under 
section 5 (2) (a) of the Interstate Commerce Act, it is lawful for a carrier, 
with the approval and authorization of the Interstate Commerce Commission, to 
acquire control of another carrier through ownership of its stock. Under 
section 5 (11) of the act, such an approved acquisition is relieved from the 
operation of the antitrust laws. An acquisition so approved by the Interstate 
Commerce Commission is exempt from the notice and waiting requirement 
under the last exemption listed in each of the pending bills. 

Under the language of the bills as drawn, a stock acquisition in excess of 
the minimal quantity, but not sufficient in amount to involve the acquisition of 
control and to necessitate Commission approval, would be covered by the notice 
and waiting requirement. We suggest that carrier acquisitions of carrier stock 
within this narrow range should be exempted. Stock acquisitions have antitrust 
significance only when they involve transfers of corporate control. Such acquisi- 
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tions are the ones having potential competitive consequences. Carrier acquisi- 
tions of carrier stock are in a threshold category until a point is reached at 
which corporate control is involved. At that point, however, approval of the 
ICC must be obtained. It is unlawful under section 5 (4) of the Interstate 
Commerce Act to enter a transaction for the acquisition of control of a carrier 
through ownership of its stock without first seeking approval of the Commission. 
If the final acquisition that does involve a transfer of control is exempt from 
the notice and waiting requirement, it would seem that a lesser acquisition 
which leads up to it should also be exempt. Information about intermediate 
carrier acquisitions would be of no practical value to an agency enforcing 
section 7. The public interest is ultimately safeguarded by the fact that any 
transaction that will transfer control requires Commission approval. 

We, therefore, recommend that the pending bills be amended to exempt from 
the notice and waiting requirements transactions of the following kind: 

“Any acquisition by any person of stock of a carrier, provided that acquisition 
of control of such carrier by such person would require advance approval from, 
or has been approved by, the Interstate Commerce Commission.” 

We would also like to mention that H. R. 7698, the notice and waiting period 
bill favorably reported by the House Committee on the Judiciary after extensive 
hearings, contains a number of exemptions that appear to be justified and desir- 
able, and the railroads recommend that they be included or retained in the 
Senate bills. 

These are: Exemption (3), exempting “Any acquisition of stock which does 
not increase, directly or indirectly, the acquiring corporation’s share of voting 
rights in any other corporation.” This exemption is not in S. 198. It is in 
eee (3) of S. 722, and we recommend that it be retained in any Senate 

ill. 

Exemption (5), exempting an “Acquisition by any corporation of bonds or 
other obligations without voting rights of any other corporation, securities 
issued by the United States, or by any State, Territory, or insular possession 
thereof, or by any political subdivision or public agency or instrumentality of 
one or more of any of the foregoing.” This exemption is not in S. 198. It 
is in S. 722 as exemption (5), and we recommend that it be retained in any 
Senate bill. 

ixemption (6), exempting “Any acquisition of real property, primarily for 
office space or nontransient residential use; any acquisition of an interest in 
land primarily for the purpose of constructing plants or other facilities for use 
in the conduct of business; or any acquisition of vacant industrial property.” 
This exemption is not in S. 198. A limited version of it appears as exemption 
(6) of S. 722. We believe that the broader form in which it appears in H. R. 
7698 is justified and ought to be included in any Senate bill. 

Exemption (7), exempting “Any acquisition of (i) stock or other share capi- 
tal of a corporation, 75 percent or more of the market value of the assets of 
which consist of undeveloped or partially developed mineral, mining, or timber- 
land properties, or (ii) the whole or any part of such undeveloped or partially 
developed mineral, mining, or timberland properties.” This exemption is not in 
S. 198 or S. 722. We recommend that it be included in any Senate bill. 

Exemption (8), exempting “Any acquisition by any corporation from the 
Government of the United States, or from the Government of any State, Terri- 
tory, or insular possession thereof, or from any political subdivision or public 
agency or instrumentality of one or more of any of the foregoing.” This exemp- 
tion is not in S. 198. A limited version of it is in S. 722 as exemption (7). We 
believe that the broader form in which it appears above would be justified and 
ought to be included in any Senate bill. 

Exemption (10) in H. R. 7698 covers acquisitions of stock, other share capital, 
or assets of a corporation in which the acquiring corporation owns, directly 
or indirectly, more than 50 percent of the outstanding voting stock of the cor- 
poration whose stock, other share capital, or assets are acquired. A limited 
version of this exemption is in S. 198 and 8S. 722. We believe that the broader 
form appearing in H. R. 7698 is justified, and should be included in any Senate 
bill. 

Exemption (11), exempting “Any acquisition of stock, other share capital, or 
assets pursuant to judicially or Government-agency supervised reorganizations 
or dissolutions.” This exemption is not in S. 198 or S. 722. We believe that 
such an exemption is justified and recommend that it be included in any Senate 
bill. 

Exemption (13), exempting “Any acquisition of stock, other share capital, or 
assets by any corporation in connection with financing, refinancing, borrowing, 
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or underwriting transactions where title to such stock, other share capital, or 
assets is acquired solely for collateral, underwriting, or security purposes.” 
This exemption is not in 8. 198 or S. 722. We believe that such an exemption is 
justified and recommend that it be included in any Senate bill. 

H. R. 7698 contains a number of other exemptions besides the ones referred 
to above. In recommending the particular exemptions in this bill that have 
been mentioned above, we do not imply any disapproval of the ones not men- 


tioned. The ones referred to happen to be exemptions that would be applicable 
and useful to the railroad industry. 


STATEMENT OF ALVIN SHAPIRO, VICE PRESIDENT AMERICAN MERCHANT MARINE 
INSTITUTE, REGARDING §, 198 


My name is Alvin Shapiro. I am vice president of the American Merchant 
Marine Institute, which represents the owners and operators of a majority of 
American steamship lines operating oceangoing vessels in service into and out 
of United States ports on all three coasts. 

The bill which you are considering, S. 198, would, among other things, amend 
section 7 of the Clayton Anti-Trust Act by requiring shipping companies to pro- 
vide advance notice to the Attorney General of acquisition of stocks or assets 
in excess of specific amounts and by providing a waiting period of 20 days before 
completion of such proposed transactions. We avail ourselves of this opportunity 
to emphasize the reasons for making this proposal, if enacted, inapplicable to 
the maritime industry. 

Ships of the American fleet operate to and from United States ports in services 
and on trade routes throughout the world. These trade routes have been estab- 
lished by our Federal Government, which through its administrative agencies 
maintains continuous supervision and control as to the essentiality and service 
of the respective operations. As a result, there is, as a matter of fact, relatively 
little duplication of service between or among American-flag carriers, This, in 
part, accounts for some of the uniqueness of the maritime industry from a com- 
petitive point of view, as compared with other businesses or transportation medi- 
ums in this country. The sale of assets from one company to another tends, 
therefore, not to affect the competitive situation in any particular service or on 
any specific trade route. 

Further, we cannot overemphasize the fact that the American merchant marine 
is a vital segment of our national defense. If our fleet is to be healthy and well 
balanced, strong and efficient management organizations must exist. Mergers, 
consolidations, etc., have proven in the recent past, and will continue to prove in 
the future, to be an excellent device to create such management strength vital for 
our maritime survival in the face of low-cost foreign competition. 

Moreover, it should be emphasized that any shipper has available to him not 
only the services of American-flag vessels but virtually identical service in 
foreign-flag ships as well. As a result, it would be impossible for American 
shipping companies which render only a part of the total service available in 
any trade to engage in practices aimed at restraint of trade or monopoly. Any 
such effort would automatically result in delivering his customer into the hands 
of a foreign competitor who is of course outside of the scope of the legislation 
presently under consideration. 

One other vital fact must be borne in mind. All American overseas trades are 
not simultaneously or similarly affected by changes in general economic condi- 
tions. Certain trades may be faced with reduced cargo offerings while others 
are prospering. It takes some 2 to 4 years to build a vessel and a sum of 
$5 million or more is a very commonplace capital investment requirement. If 
an operator on a trade route that is expanding is to be enabled to take advantage 
of that condition without having to wait for the construction of a new ship, such 
can only be done by the purchase of a facility from another company under cir- 
cumstances which enable it or make it desirable for it to sella ship. The legisla- 
tion under consideration by your committee today would make it more difficult 
and subject any potential maritime transaction of this type to delays which are 
basically unjustified and, as pointed out herein, unnecessary. In that respect, the 
proposed legislation may deter business interests from providing immediate ship- 
ping services of a type and volume essential to the changing requirements of our 
international commerce and our national defense. 
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PRESENT MARITIME BOARD REGULATION 


Broadly speaking, the American maritime industry can be divided between 
those ships which are subsidized and those which are not. Subsidy covers 
slightly more than 300 ships, or almost a third of our privately owned fleet. 
The owners of subsidized vessels are, by provision of the basic subsidy act—the 
Merchant Marine Act of 1936—under the closest and most exhaustive scrutiny 
of maritime agencies of the Department of Commerce. No transaction of the 
type characterized by 8S. 198 could take place without prior investigation and 
approval of the maritime agency. Moreover, section 15 of the Shipping Act 
of 1916 provides that the Maritime Board shall be furnished with true and 
complete details of every agreement of a common carried by water which may 
affect “controlling, regulating, preventing, or destroying competition.” The 
Maritime Board has the authority to disapprove, cancel, or modify any such 
agreement. 

It is to be noted that both the Congress, in passing Public Law 899, 81st 
Congress, and the President, in approving it, indicated clearly the intent to 
retain in the regulatory agencies unrestricted control of operations of those 
subject to their authority. By specific wording in chapter 1184 enacted by the 
8ist Congress, it was made clear that such supervision would suffice in the 
protection of the public interest. The Senate committee in its report favoring 
that legislation (S. Rept. 1775, June 1950) wrote in language unequivocally 
stating the adequacy of present control of transactions. 

It appears to us, therefore, that both under the Merchant Marine Act of 
1936 and the Shipping Act of 1916, adequate notification requirements and 
safeguards concerning trade practices on the part of all American shipping 
companies, subsidized and nonsubsidized, are provided. It can fairly be said 
that under present regulation virtually no transactions of the type visualized 
under the proposed legislation could be undertaken without adequate and proper 
supervision of the Federal Maritime Board. 

Since the maritime industry is a highly complicated one in which any 
evaluation of practices must deal not only with the American aspects but also 
those of foreign competitors, the maritime agency of our Federal Government 
is the appropriate and most skilled body for any such evaluation. 

It is noted that 8. 198 contains a provision which would exempt from the 
notification and waiting period provisions any acquisition of stock or assets 
which, under any specific provision of law, requires the approval in advance 
of a commission or board or other agency of the United States. The exemption 
provision does provide, however, that even in such case any commission, board 
or agency of the United States which is authorized by law to approve the 
acquisition by one corporation of the stock or assets of another corporation 
Shall promptly notify the Attorney General or any application or request for 
such approval. We point out that the proposal concerning review by the 
Attorney General of any such transactions as referred to by us would be an 
unnecessary duplication of effort, and therefore suggest that a provision to 
this effect as well as that requiring a 20-day waiting period in the legislation 
under consideration is unnecessary and not in the public interest, in respect 
of transactions in the maritime area. 

Further, we should like to call attention to the statement contained in the 
report of the House Committee on the Judiciary (H. Rept. 486, 85th Cong., 
May 28, 1957) on H. R. 7698, the companion House bill, concerning the exemp- 
tion provision. It was there pointed out that the last paragraph of the Clayton 
Act, section 7, exempts therefrom corporate mergers or acquisitions duly con- 
summated pursuant to authority given by certain Government agencies, including 
the United States Maritime Commission. 

The report continued (p. 13): “By virtue of these provisions, together with 
the fact that mergers and acquisitions among regulated corporations are in 
the great majority of instances subject to approval by the appropriate regu- 
latory agency upon advance notice, section 7 of the Clayton Act has only limited 
application in this area. Jn view of these considerations, it is unnecessary for 
the notice and waiting period provisions of the bill to be extended to any trans- 
action which requires the advance approval of a Federal regulatory agency, 
where such approval immunizes the transaction from the provisions of section 7. 
Section 1 * * * accordingly exempts such transactions from the requirements 
of the bill. Similarly where a Federal regulatory statute affords parties to a 
proposed merger or acquisition the right to seek advance agency approval and 
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such approval is in fact sought; it is exempted from the notification and waiting 
requirements should the transaction as approved be immunized from the reach 
of section? * * * .” [Italic supplied.] 

Since the special exemption for this new paragraph of section 7 proposed by 
S. 198 is dependent for its operation upon exempting agency approval under 
“any specific provision of law,” it is not entirely clear that it will pick up the 
exemption conferred by the last paragraph of section 7, which remains un- 
changed by S. 198. In other words, “any specific provision of law” might be 
construed to mean “any other specific provision of law.” 

We believe it should be made clear that the exemption now conferred by the 
last paragraph of section 7 extends not only to the present prohibition of mergers 
which lessen competition or tend to monopolize, but also to the proposed new 
prenotification requirements. While it is true that the statutes under which 
many of the regulatory agencies (including the CAB, the ICC and the FMB) 
approve mergers contain their own exemptions from the antitrust laws, Congress 
nonetheless thought it necessary in 1950 to add the last paragraph of section 7 
conferring a specific exemption from that section. 

Unless it is now made clear that this exemption extends to the proposed new 
requirements of section 7, the position of the regulated industries will be am- 
biguous. In order to remove this ambiguity, we recommend that the exemption 
now contained in S. 198 (page 6, lines 10-14) be amended to read as follows 
(proposed new language italicized) : 

‘“* * * which, under any specific provision of law, requires the approval in 
advance of a commission or board or other agency of the United States, and 
when so approved is exempt under any specific provision of law, including the 
last paragraph of this section, from the provisions of this section.” 


STATEMENT OF THE CHAMBER OF COMMERCE OF THE UNITED STATES REGARDING 
S. 198 anp S. 722 


The Chamber of Commerce of the United States opposes the bills (S. 198 and 
S. 722) pending before the subcommittee which propose to give the Department 
of Justice and the Federal Trade Commission various broad new powers in regard 
to corporate mergers and asset acquisitions. 

A competitive economy is basic to our political and social freedom and a pri- 
mary feature of private enterprise. The antitrust laws should be administered 
in the spirit of a fundamental purpose to foster free competitive enterprise, with 
a minimum of governmental interference in the conduct of business transactions. 
These laws should never be used as instrumentalities for extending forms of 
Government regulation of business or for the harassment of business. 

Our fundamental objections to the provisions incorporated in these bills are: 

1. They provide for an unwarranted extension of governmental regulation of 
a broad range of business transactions under the guise of more effective antitrust 
enforcement. 

2. They would increase existing dual or overlapping jurisdiction over law en- 
forcement in the “antimerger” field. 

Because of practical effects of mandatory advance notice and waiting period 
before a proposed merger or stock or asset acquisition can be consummated, 
together with other provisions of these bills, we strongly urge that such sweep- 
ing new requirements should not be enacted. 

The effect of these bills would be to empower the Federal Government to 
block any covered merger or acquisition regardless of the motivation or actual 
effect of the transaction upon competition. They provide a means whereby the 
Federal Government, without affording the parties any hearing, or without 
having to find that any law violation is even suspected, can regulate, control, 
and prevent corporate mergers or acquisitions exceeding an arbitrary dollar- 
value measurement. 

This authority could, and doubtless would, operate even to forestall and dis- 
courage acquisitions which would serve to promote competition. The most harm- 
ful impact undoubtedly would be upon smaller and weaker concerns, for which 
growth or diversification through the merger or acquisition process may be the 
most practical, perhaps even the only feasible means of maintaining an effective 
competitive position or earning capacity. This is particularly important in the 
face of a recession such as the current one. 
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SCOPE OF THE NOTIFICATION AND WAITING PERIOD REQUIREMENT 


The imposition of any mandatory waiting period before an intended merger 
or acquisition can be consummated would place a serious, and often fatal, ob- 
stacle in the way of such transactions, regardless of their motivation or bene- 
ficial effect. 

Many considerations make a mandatory waiting period for consummation 
of covered transactions impracticable. Some of these considerations are: 

1. Personnel relations may be adversely affected. 

2. Relations with customers and suppliers may be jeopardized. 

3. Market values of securities and property may be adversely affected. 

4. Control may be lost over the timing of the tax impact. 

5. Commitments for financing may be prejudiced or made more difficult to 
to obtain. 

6. Even the bargaining position of the concern from which the assets are 
to be acquired might be weakened. 

The hardships resulting from such delays were pointed out in a United States 
district court decision in U. 8. v. Brown Shoe Co. (CCH, 1956 Trade Cases 
68,244) in a proceeding seeking a preliminary injunction against the consum- 
mation of the merger. The court declared that the merger involved was 
dependent “on economic and stock market factors” which might be such on 
the day of final judgment “as to make the merger impossible.” The reasoning 
by the court illustrates the tremendous negative potential these bills would 
invest in the enforcement agencies by requiring a mandatory waiting period. 

Most of such consequences would bear heaviest upon the relatively smaller 
and weaker concerns. There are grave dangers implicit in the enactment of 
a measure that would operate in so many ways to hamper or block mergers 
generally. Any consideration of mergers must be based on an understanding 
of the various competitive consequences of merger activity. Proposals such 
as we have here are based on a misunderstanding of the role of mergers in 
a competitive economy. 

Mergers are not per se anticompetitive in nature. In this regard, it is espe- 
cially important to recognize the potential value of mergers which: 

1. Result in the diversification of markets and products to avoid seasonal dips. 

2. Result in more effective competition with larger companies. 

3. Result in the attainment of size compatible with the economic necessities 
of an industry. 

4. Result in integration to obtain raw materials or supplies or to add distribu- 
tion and marketing. 

5. Result in the acquisition of existing facilities at a cost considerably below 
that of new facilities. 

6. Result in savings in overhead and costs of production. 

7. Result in obtaining management talent. 

8. Result in sufficient size and diversification as to attract necessary financing 
and investment not otherwise available. 

9. Result in offsetting technological shifts within an industry or business. 

10. Result in the expansion of territorial coverage and thereby improve com- 
petitive position. 

There are equally good reasons on the part of the acquired company for 
desiring a merger—and these are found to a greater extent among smaller 
businesses. Some such reasons are: 

1. Aging owners or management or ill health and lack of management suc- 
cession. 

2. Estate problems in privately owned companies. 

3. Uneconomic position of company or economic maturity. 

4. Unavailability of needed capital and inability to finance. 

5. Deterioration of competitive position, lack of research and product improve- 
ment—inept management, changing requirements. 

6. Internal dissension. 

7. Necessity for integration. 

It is important to note that not only may competition be strengthened through 
merger, but capital resources may be more productively employed. Mergers 
may play an important part in the development of small business. The tendency 
to start new business might be slowed down if anyone thinking of going into 
business for himself knew that an advantageous sale of the business at some 
future date could be forestalled by Government administrative action. 
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The major reasons for the support of prenotification seems to be: 

1, It will make the job of surveying mergers somewhat easier. 

2. It is better to stop any anticompetitive merger before the “eggs are 
scrambled.” 

Available data do not reveal any serious threat to competition as a result 
of recent corporate mergers. In fact, a strong case can be made for the proposi- 
tion that the economy is becoming more and more competitive in many lines as 
a result of the merging of firms. 

On the other hand, there has been little testimony before this committee to 
indicate a real need for the proposed legislation. Chairman Gwynne of the 
Federal Trade Commission appeared before you speaking for the proposed pre- 
notification of mergers. Yet he felt that the FTC is doing very well in pursuing 
anticompetitive mergers under its present procedures. The FTC has surveyed 
over 940 mergers in 1957. There is no evidence that it has missed any merger 
of competitive significance. 

There has been no substantiation of the contention that enforcement of 
Sherman or Clayton Act provisions are seriously hampered where a merger 
or acquisition has been completed. No instances have been shown where, having 
found that a transaction violated either law, a court refused appropriate relief 
merely because the “assets had been scrambled.” 

We endorse the view expressed to this committee during its 1956 hearings 
by the American Bar Association “that antitrust enforcement benefits, if any, 
from mandatory notification and a compulsory waiting period are vastly out- 
weighed by the burdens imposed. * * * When the consequence to private parties 
of the * * * delay following premerger notification are considered, the inevitable 
conclusion is that too much of a price is being exacted for too little gain.” 


REQUEST FOR ADDITIONAL RELEVANT INFORMATION 


One of the requirements of S. 198 and S. 722 is that the parties to a covered 
transaction “shall furnish within thirty days after request therefor such addi- 
tional relevant information within their knowledge or control as may be requested 
within sixty days (ninety days in 8. 198) after delivery of notice of the proposed 
acquisition by the Commission or Board vested with jurisdicition under section 
11 of this Act or by the Attorney General.” 

This requirement affords no opportunity for predetermination of what is 
“relevant” nor any means for testing the question of relevancy of a demand 
for information, no matter how excessive or unreasonable, except as a defendant 
in an action by the Attorney General to collect a penalty of from $5,000 to $50,000. 

The term “relevant” is inherently ambiguous and subject to varied interpre- 
tation. Apparently what is relevant is left to the sole determination of the 
Department of Justice and the commission or board having jurisdiction. 


PROVISION FOR WAIVER OF WAITING PERIOD 


Apparently recognizing the sweeping scope of the notification and waiting 
period requirements, S. 198 and S. 722 call for the establishment of “procedures 
for the waiver * * * of all or part of the waiting requirements in appropriate 
cases * * *.” 

Such an authorization is no assurance that realistic or practicable waiver 
procedures will be put into effect or that they will be uniform in principle among 
the various commissions or boards vested with jurisdiction under section 11 of 
the Clayton Act. Broad discretion is left to these bodies to determine what 
is an “appropriate” case. This gives no enforceable statutory protection against 
failure of the agencies to promulgate rules. Neither does it assure that trans- 
actions which have no conceivable Clayton Act consequences, or which involve 
serious time emergencies, would be granted waivers. 


TRANSACTIONS SUBJECT TO THE JURISDICTION OF VARIOUS BOARDS OR COMMISSIONS 


The mandatory requirement that in the case of transactions subject to the 
jurisriction of various commissions or boards notification would have to be given 
also to the Department of Justice by such commissions or boards raises various 
questions. 

What is the function or responsibility of the Department of Justice in matters 
subject to the jurisdiction of these boards or commissions? At the very least, 
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it would seem that this requirement could mean unnecessary and harmful delay 
in the conclusion of transactions which have been fully considered by the appro- 
priate board or commission. 


EXTENSION OF CLAYTON ACT TO BANK ASSET ACQUISITIONS 


Particularly serious are the unnecessary and burdensome complications which 
this bill would create for the American system of commercial banking. The 
chamber agrees with the Comptroller of the Currency and the Federal Reserve 
Board that to bring bank asset acquisitions within the scope of section 7 of the 
Clayton Act is neither necessary nor desirable from the standpoint of bank merger 
control. 

The chamber is dedicated to the principle of a duel banking system which 
provides checks and balances consistent with effective supervision in a private 
enterprise economy of a business with definite public responsibilities. 

Within this policy framework we have strongly supported the provisions of 
the Financial Institutions Act now before the House Banking and Currency 
Committee, which gives authority to the three supervisory agencies, the Comp- 
troller, the Federal Reserve Board, and the Federal Deposit Insurance Corpo- 
ration, to approve of bank mergers and consolidations. 

Competition is a very important and vital influence in our American way of 
life and should not be thwarted. 

Consider, however, a situation where a community may have 4 or 5 highly 
competitive banks, 1 of which finds itself in a weakened condition but still 
solvent. If a consolidation of the weakened bank with a stronger bank were 
denied by a narrow application of the factor of competition, the result might 
be the final liquidation of the bank to the detriment of depositors, stockholders, 
and citizens of the community. In such a situation a merger would surely be in 
the public interest. 

Since the Congress has seen fit to establish sound and adequate supervisory 
and chartering agencies in the highly regulated banking industry, it follows 
that these same agencies should determine the effects of mergers and con- 
solidations within their industry. We therefore wholeheartedly endorse the 
principles set down in the Financial Institutions Act pertaining to mergers and 
consolidations of banking institutions and disapprove the inclusion of bank 
asset acquisitions within the scope of section 7 of the Clayton Act. 


CONCLUSION 


Proponents of this legislation have not shown a real need for it. On the other 
hand opponents of the bill have testified and stated that it would hamper business 
in many ways. 

The end result would amount to setting up a system of clearances, with 
attendant frustrating delays. Beneficial mergers would be disrupted and dis- 
couraged, without affording the parties the right to a judicial determination of 
the legality of the transaction. 

To our knowledge, no responsible Government official nor any member of 
Congress has suggested that mergers are per se to be condemned as against 
public policy. Indeed, it sems generally recognized that mergers are a part 
of the normal growth process of business. In these circumstances it is difficult 
to see any justification for new and drastic regulation of mergers and asset 
acquisitions involving concerns or property valued at an arbitrary figure. 

The pending proposals present many complex problems of interpretation of 
their requirements, and would aggravate overlapping and duplication in antitrust 
investigations and enforcement activities. 

When the consequences of these proposals are weighed one can only conclude 
that they would impose upon business concerns a burden of regulation, waiting, 
and frustration utterly disproportionate to any theoretical gains in antitrust 
enforcement. 


PACKARD HOTELS, 
Mt. Vernon, Ohio, April 29, 1958. 
Hon. Estes KEFAUVER, 
Chairman, Subcommittee on Antitrust and Monopoly Legislation, 
Judiciary Committee, 
United States Senate, Washington, D. C. 


DEAR Mr. CHAIRMAN: The American Hotel Association is opposed to the 
enactment of 8. 198. There may be situations in some industries where corpo- 
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rate mergers result in diminished competition, to the detriment of society. We 
question whether the threat is so serious as to require the imposition of a prior 
restraint. We feel that simple notice to the Justice Department would be 
sufficient to enable the Government to safeguard the public interest. But what- 
ever the situation in other industries, I am sure that requiring prior notification 
in the case of hotels is not necessary to protect the public interest. Such a 
proposal would cause serious hardship to many hotel owners. 

Our industry is highly competitive. Not only do hotels in the same city 
compete with each other, but they also compete with nearby motels and room- 
inghouses, and with YMCA’s, country clubs and other tax-exempt establish- 
ments, which openly solicit public patronage. Since there are so many other 
establishments in the vicinity which provide food and lodging, the acquisition 
of one hotel by another, or by a chain, has practically no impact upon the 
public. 

Recently, two of the largest hotels in New York City changed hands. It is 
our understanding that the time elapsed between the initial inquiry and the 
final transfer of title was less than 24 hours. Both properties involved had a 
cash value in excess of $10 million, and undoubtedly, both the purchasers and 
the sellers in these transactions felt that they benefited; otherwise no sale 
would have materialized. It is inconceivable that the public could be adversely 
affected in any way by this transfer of hotel properties. If the new owners do 
not provide proper service at reasonable prices, there are numerous comparable 
hotels nearby to which the traveling public can take its patronage. As a 
matter of fact, the traveling public frequently benefits when a hotel changes 
hands. New owners invariably rehabilitate and refurbish properties. 

The enactment of S. 198 would require notification to the Government where- 
ever a corporation sought to acquire the stock or assets of another corporation 
where the combined assets of the 2 are $10 million or more, and fair market 
value of the consideration paid for such assets or stock exceeds $1 million. If 
this legislation is enacted, we predict that it will prevent the sale of many 
hotels, and result in a real hardship on some owners. 

Many properties find it necessary to sell because they have been operating for 
a long period at a loss. Or they may not have the capital needed for rehabili- 
tation. But such hotels can oftentimes be operated profitably if they are rebuilt 
or enlarged. Chains are often best equipped for such rehabilitation jobs. But 
this proposal, if enacted, might put a damper on the sale of a hotel to a chain. 
This could be a serious blow to the existing owner. Everyone who has been 
in business knows that a deal goes cold if it is too long delayed; that enthusiasm 
is the principal ingredient of business success. Where the Government imposes 
a waiting period, it effectively dampens the enthusiasm and kills many business 
transactions which otherwise would have taken place. This is a disservice to 
the economy and to the public. 

No doubt the authors of this proposed legislation had in mind very large 
corporations, when they drafted S. 198. Frankly, however, I would like to tell 
you that, as an owner of small hotels, the bill could easily cover an organi- 
zation such as mine. I have eight relatively small hotels, all located in the 
State of Ohio. My operations are entirely intrastate, in character. But if I 
elected to sell one of my larger houses today, I would be subject to the terms 
of this measure. Or, if I should elect to purchase another hotel in Ohio, whose 
value exceeded $1 million, I would be obliged to give prior notification to the 
Department of Justice. 

For the above reasons, we respectfully suggest that hotels be exempted from 
any such legislation as is currently being advocated by this measure. 

With every good wish, I am 

Cordially yours, 
ARTHUR J. PACKARD, 
Chairman, Governmental Affairs Committee of the American Hotel 
Association. 
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AMERICAN LIFE CONVENTION, 
LIFE INSURANCE ASSOCIATION OF AMERICA, 
April 30, 1958. 
Hon. Estes KEFAUVER, 
Chairman, Subcommittee on Antitrust and Monopoly, Senate Committee on 
the Judiciary, United States Senate, Washington, D.C. 

DEAR SENATOR KEFAUVER: We enclose 2 copies of a statement representing the 
views of our 2 associations on certain of the preacquisition notification provisions 
of S. 198 and S. 722, which are presently before your subcommittee. Additional 
copies are being filed at the subcommittee offices. 

We do not request an opportunity to appear before the subcommittee, but we 
would appreciate your including this statement in the printed record of the 
hearings. 

Sincerely, 
AMERICAN LIFE CONVENTION, 
CLARIS ADAMS, 
Ezecutive Vice President and General Counsel. 
LiFE INSURANCE ASSOCIATION OF AMERICA, 
EUGENE M. THORNE, 
Vice President, and General Counsel. 


STATEMENT OF 
AMERICAN LIFE CONVENTION 
AND 
LIFE INSURANCE ASSOCIATION OF AMERICA, 


on S. 189 anv S. 722 


The American Life Convention and the Life Insurance Association of America 
are 2 associations with a combined membership of 265 companies which in the 
aggregate hold 98 percent of the assets of all life insurance companies doing 
business in the United States. 

Of the several bills before the subcommittee, this statement deals only with 
S. 198 and S. 722, and then only with those provisions which require notification 
to the Government in the event of certain acquisitions of assets. In essence, our 
position is that if such a notification requirement is in the public interest—a ques- 
tion on which we express no opinion—the provisions of S. 722 are in certain re- 
spects preferable to those of 8S. 198. We also suggest that S. 722 could be im- 
proved by certain minor amendments which were made to H. R. 7698, dealing 
with the same subject, as it was reported by the House Judiciary Committee. 


THE INTEREST OF THE LIFE INSURANCE COMPANIES 


The notification requirements of S. 198 are not confined to asset acquisitions 
having possible aspects of merger or lessening of competition, but apply to all 
asset acquisitions where the consideration paid exceeds $1 million. The obvious 
result would be to require notification in the case of many types of transactions 
which could not possibly have any relation to the prohibitory sections of the 
statute. S. 198 attempts to alleviate this problem by delegating to the Com- 
mission or Board having jurisdiction, together with the Attorney General, the 
authority to waive all or part of the notification and waiting requirements in 
appropriate cases. §S. 722 approaches the problem differently. It specifically 
exempts a series of transactions which clearly could have no competitive signifi- 
cance, and leaves to the administrative agencies the authority to add to this list 
of exemptions as they see fit. 

The life insurance companies have an important interest in this matter. 
Each year, in the ordinary course of their business and solely for investment 
purposes, they engage in a multitude of transactions which would constitute 
an acquisition of assets exceeding $1 million, the limit set by S. 198. Bond 
acquisitions are a good example, for while bonds are a liability of the issuer 
they are an asset of the corporation, such as the broker or bank, holding them. 
Another common type of asset acquisition by life insurance companies which 
would be affected is the purchase of real estate, including the so-called pur- 
chase and lease-back transactions which in recent years have provided a con- 
venient medium for supplying capital to industrial and commercial enterprises. 
Still other types of normal investment transactions of insurance companies 
which would be affected are the acquisition of assets in the course of a corporate 
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reorganization, bulk purchases of mortgages in connection with the financing of 
housing, and the acquisition of corporate property through mortgage foreclosures. 

To subject these day-to-day transactions of insurance companies to the noti- 
fication requirements would have two serious effects. First, it would place 
a heavy burden on both the companies and the Government in requiring the 
filing and examination of information concerning thousands of transactions 
which are in no way material to the objectives of the bills. Second, the purchase 
and sale of many of these assets—bonds are a good example—must be made on 
short notice, and the delay imposed by the waiting period would undoubtedly 
prevent the consummation of many such transactions, thereby substantially 
interfering with the free flow of investment funds in the capital market. 










Reasons For Speciric STatuTrorRY EXEMPTION oF ASSET ACQUISITIONS BY 
FINANCIAL INSTITUTIONS 































Turning now to the specific provisions of the bills, we believe that the exemp- 
tion provisions of S. 722 as they relate to asset acquisitions are preferable to 
those of 8S. 198. We refer particularly to paragraph (8) on page 5 of S. 722, 
which provides that the notification and waiting period requirements shall not 
apply to the “acquisition, solely for the purpose of investment, of assets, other 
than voting stock or other voting share capital, by any bank, banking associa- 
tion, trust company, or insurance company, in the ordinary course of its busi- 
ness.” This language was originally suggested by Judge Stanley N. Barnes, 
then Assistant Attorney General in charge of the Antitrust Division of the 
Department of Justice, for the reason that “the probability that such routine 
investment transactions may produce those anticompetitive effects section 7 
outlaws does not warrant the burden of requiring they be reported”. This same 
exemption has subsequently been consistently approved by Commissioner John 
W. Gwynne, Chairman of the Federal Trade Commission,? and by former 
Attorney General Herbert Brownell, Jr.* 

Thus there can be no doubt that this exemption is appropriate. Yet S. 198 
would leave all questions of exemption, including even those where the need 
is apparent, to subsequent administrative determination. S. 722, on the other 
hand, would put into statutory form those exemptions which are clearly war- 
ranted, reserving for administrative consideration only those areas which require 
further study or which future experience might dictate should be added. We 
think that the approach of S. 722 is manifestly more appropriate. Where the 
need for exemption has been demonstrated, it would seem that it should be put 
into legislative form rather than left to administrative discretion with the 
attendant possibilities of misinterpretation of the intent of Congress and vacilla- 
tions with changes in administrative personnel. 

For the same reasons, we believe that the exemptions stated in paragraphs 5 
and 6 on page 5 of S. 722 should be specifically included in any legislation which 
may be enacted. These exemptions deal respectively with the acquisition of 
bonds or other obligations without voting rights issued by any corporation or 
governmental body, and the acquisition of real property for office space or resi- 
dential use. Officials of the Department of Justice, the Federal Trade Commis- 
sion, and the Department of Commerce, have also consistently recommended 
these exemptions.‘ 










IMPROVEMENTS IN EXEMPTION PROVISIONS MADE BY HOUSE JUDICIARY COMMITTEE IN 
H. R. 7698, WHICH MIGHT SIMILARLY BE MADE IN 8. 722 





















Finally, we believe that the House Judiciary Committee as a result of the hear- 
ings on H. R. 7698 made certain improvements in the provisions dealing with 
statutory exemptions which might also be appropriately made in 8. 722. 

One such change relates to the provision exempting acquisitions of real prop- 
erty for office space or residential use (par. 6 on p. 5 of 8. 722), particularly the 








1 Hearings on Legislation Affecting Corporate Mergers before the Subcommittee on Anti- 
er tae eeeene of the Senate Committee on the Judiciary, 84th Cong., 2d sess., 
pp. 167-168. 

21d. at p. 253; hearings on Premerger Notification before Antitrust Subcommittee of the 
House Committee on the Judiciary, 85th Cong., 1st sess., p. 

® Hearings on Premerger Notification before Antitrust Subcommittee of the House Com- 
mittee on the Judiciary, 85th Cong., 1st sess., pp. 56. 4. 

‘Hearings on Legislation Affecting Corporate aes before the Subcommittee on 
Antitrust and Monopoly of the Senate Committee on the Judiciary, 84th Cong., 2d sess., 
pp. 167, 253: hearings on Premerger Notification before the Antitrust Subcommittee of 
the House Committee on the Judiciary, 85th Cong., ist sess., pp. 55, 61, 77, 80, 92. 
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substitution of the word “primarily” for the word “solely.” This change was also 
suggested by former Attorney General Brownell and approved by Chairman 
Gwynne of the Federal Trade Commission.® Clearly the word “solely” is too 
restrictive. 

Another such change is the addition of a new exemption for “any acquisition 
of stock, other share capital, or assets pursuant to judicially or government- 
agency supervised reorganizations or dissolutions.” Again the reason is obvious, 
and again the inclusion of this exemption in the statute has been recommended 
by the Department of Justice.° 

We respectfully request that this statement be included in the printed tran- 
script of the hearings. 


NATIONAL ASSOCIATION OF MoTror Bus OPERATORS, 
Washington, D. C., May 5, 1958. 
Hon, Estes KEFAUVER, 
Chairman, Subcommittee on Antitrust and Monopoly, Committee on the 
Judiciary, United States Senate, Washington, D.C. 


DEAR SENATOR KEFAUVER: The National Association of Motor Bus Operators, 
representing directly or through affiliated State associations the great majority 
of intercity motor bus operators in the United States, urges that in any pre- 
merger notification bill reported by the subcommittee provision be made to ex- 
empt from the notification and waiting period requirements common carrier 
acquisitions that are subject to regulation and aproval by the Interstate Com- 
merce Commission. 

Two years ago, on May 22, 1956, when similar legislation was pending before 
this subcommittee, we submitted a statement setting forth at length our reasons 
for opposing that legislation insofar as it would include our industry within the 
coverage of the notification and waiting period requirements. In essence, it was 
and is our position that owing to the detailed regulatory scheme provided for by 
the Interstate Commerce Act there is no need for justification for any additional 
form of advance notification to the Attorney General or ICC of corporate acqui- 
sitions in the motor-carrier industry and that the notification and reporting re- 
quirements contemplated by the bills then under consideration would impose an 
unnecessary burden upon carriers subject to Commission jurisdiction. Substan- 
tially these same views were expressed by the Chairman of the Interstate Com- 
merce Commission in his letter of May 23, 1956, to the acting chairman of this 
subcommittee. 

We are gratified to note, therefore, that in both of the bills now before the 
subcommittee provision is made (p. 6 of both 8S. 198 and 8S. 722) to exempt 
from the notification and waiting period requirements any acquisition which 
“under any specific provision of law, requires the approval in advance of a 
commission or board or other agency of the United States, and when so ap- 
proved is exempt (under any specific provision of law) from the provisions of 
this section * * *.” Identical language is included in H. R. 7698, reported 
favorably by the Committee on the Judiciary of the House of Representatives on 
May 28, 1957. 

We would like to point out, however, that section 5 of the Interstate Com- 
merce Act requires Commission approval of only those acquisitions which result 
in control of another carrier. Notification and waiting period requirements 
of 8S. 198 and §S. 722, on the other hand, come into play when, in the case of 
S$. 198, as little as 15 percent and, in the case of S. 722, as little as 10 percent 
of the voting rights of another corporation are acquired. Thus there is created 
a situation where a motor-carrier acquisition, insufficient in amount to require 
Commission approval but in excess of the quantitative minima in the pending 
bills, would nonetheless subject the acquiring carrier to the notice and re- 
porting provisions of the proposed legislation. 

It is only those acquisitions which result in or are a calculated step toward 
the obtainment of control that are likely to have anticompetitive consequences. 
Construing the phrase “whole or any part of the stock or other share capital” 
as it appears in section 7 of the Clayton Act, the District Court held in Hamilton 
Watch Co. v. Benrus Watch Co. (114 F. Supp. 307, 316 (D. Conn. 1953), aff'd 
206 F. 2d 738 (2d Cir. 1953)), that acquisitions of less than a controlling stock 





5 Hearings on Premerger Notification before the Antitrust Subcommittee of the House 


Committee on the Judiciary, 85th Cong., 1st sess., pp. 55, 77, 92. 
*Id. at pp. 56, 63, 78. 
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interest would violate the statute only when “made pursuant to a plan or 
purpose to obtain control the achievement of which, at the time the acquisitions 
were made, was reasonably probable and which, if achieved, would probably 
have the effect to substantially lessen the competition which the amended act 
sought to preserve.” 

Since any carrier acquisition carrying with it control of the acquired com- 
pany requires prior ICC approval and since under the bills pending before the 
subcommittee such acquisitions would be exempt from the notice and reporting 
requirements of the bills, it would seem that acquisitions short of control 
should likewise be exempted from these requirements. Accordingly, we recom- 
mend that the “regulated industry” exemption appearing at page 6 of both 
S. 198 and S. 722 be amended to read: “This paragraph shall not apply to * * * 
any acquisition of stock or assets when, under any specific provision of law, 
control of the corporation in which the stock is acquired by the acquiring cor- 
poration would require the approval in advance of a commission * * * (etc.).” 

Very truly yours, 
A. W. KoEHLER, Secretary-Manager. 


BOARD OF GOVERNORS 
OF THE FEDERAL RESERVE SYSTEM, 
Washington, April 15, 1958. 
Hon. JAMES O. EASTLAND, 
Chairman, Committee on the Judiciary, 
United States Senate, 
Washington, D. C. 


DEAR SENATOR EASTLAND: This is in response to your letter of April 2 request- 
ing a report by the Board of Governors on 8. 721, a bill to amend section 11 of 
the Clayton Act to provide for the more expeditious enforcement of cease and 
desist orders issued thereunder, and for other purposes. 

Under section 11 of the Clayton Act (15 U. 8S. C. 21) this Board is authorized 
to enforce compliance with sections 2, 3, 7, and 8 thereof ‘‘where applicable to 
banks, banking associations, and trust companies.” The only proceeding that 
has been conducted pursuant to this authority terminated at a stage prior to the 
point at which would arise the problems of enforcement that led to the introduc- 
tion of S. 721. Consequently, the Board cannot draw upon actual experience with 
these problems in forming its judgment as to the desirability of the proposed 
amendment of section 11. However, it appears to the Board that the proposed 
enforcement procedure would be more expeditious than the present procedure 
without adversely affecting the rights and safeguards to which respondents in 
Clayton Act proceedings are entitled. The bill would introduce into the Clayton 
Act an enforcement procedure similar to that provided by section 5 of the 
Federal Trade Commission Act as amended in 1988 (15 U. 8. C. 45). 

The Board of Governors favors the general objective embodied in S. 721. 

Sincerely yours, 
Wm. McC. Marttin, Jr. 


BoArD OF GOVERNORS 
OF THE FEDERAL RESERVE SYSTEM, 
Washington, April 15, 1958. 
Hon. JoHN O. EASTLAND, 
Chairman, Committee on the Judiciary, 
United States Senate, 
Washington, D. C. 


DeAR SENATOR EASTLAND: The bills 8S. 198 and 8S. 722, which are the subject 
of current hearings before the Antitrust and Monopoly Subcommittee of your 
committee, would affect directly the scope and character of this Board’s respon- 
sibilities in the enforcement of the Clayton Act in its application to banks. The 
statement submitted herewith presents for consideration the views of the Board 
with respect to these bills to the extent that they relate to existing or potential 
problems of competition and monopoly in the field of banking. 

Sincerely yours, 


Wma. McC. MarrIn, Jr. 
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STATEMENT OF THE BOARD OF GOVERNORS OF THE FEDERAL RESERVE SYSTEM WITH 
RESPECT TO 8. 198 anp 8S. 722 (To AMEND THE CLAYTON ACT) 


It is understood that the Subcommittee on Antitrust and Monopoly of the Com- 
mittee on the Judiciary of the Senate now has under consideration four bills to 
amend the Clayton Act. The Board of Governors of the Federal Reserve System 
has submitted a separate report with respect to one of these bills, S. 721, regard- 
ing the enforcement of cease and desist orders under section 11 of the Clayton 
Act. Another of the bills, 8. 3479, relates solely to the issuance of preliminary 
injunctive orders by the Federal Trade Commission, and that bill is not of direct 
interest to the Board. The remaining two bills, S. 198 and S. 722, however, 
contain provisions affecting the merger of banking institutions, and it is to those 
bills that this statement is primarily addressed. 

Under present law, section 7 of the Clayton Act applies to acquisitions of stock 
of banking institutions and, pursuant to section 11 of the act, the Board is vested 
with jurisdiction to enforce the provisions of section 7 where applicable to banks. 
However, section 7 does not apply to acquisitions of bank assets and consequently 
does not cover bank mergers and consolidations. 

Both 8. 198 and §. 722 would amend section 7 of the Clayton Act to bring 
acquisitions of bank assets under the coverage of that section, in addition to 
its present coverage of acquisitions of bank stock. Both bills would also 
require, with certain exceptions, that prior notification be given to the Board 
and to the Attorney General with respect to any acquisition of bank stock or 
assets if the combined capital accounts of the acquiring and acquired corpora- 
tions exceed $10 million. 

Over the past several years, numerous legislative proposals relating to bank 
mergers have been considered by congressional committees. In general, these 
proposals have followed one of two approaches, some being in the form of 
amendments to section 7 of the Clayton Act to bring acquisitions of bank assets 
within its coverage, and others being in the form of amendments to the banking 
laws to require prior approval of bank mergers by the appropriate Federal 
bank supervisory agency. On several occasions the Board of Governors has 
expressed its views to committees considering these proposals. In June 1955, 
Chairman Martin testified on this subject before the Subcommittee on Antitrust 
and Monopoly of the Senate Judiciary Committee. In 1956, Vice Chairman 
Balderston presented the views of the Board before the Subcommittee on Banking 
of the Senate Committee on Banking and Currency. 

On each such occasion, the position of the Board has been that, regardless 
of whether the matter is approached through amendments to the Clayton Act 
or amendments to existing provisions of the banking laws, effective regulation 
of bank mergers would be provided by legislation that would— 

(1) Make all bank mergers subject to advance approval of the Comptroller 
of the Currency, the Board of Governors, or the Federal Deposit Insurance 
Corporation, depending upon the nature of the resulting bank ; 

(2) Require the Federal supervisory agency concerned to consider whether 
the proposed transaction would unduly lessen competition, as well as the financial 
condition, adequacy of capital, and character of management of the resulting 
bank; and 

(3) Require the agency directly concerned to consult with the other two 
regarding the effect of the proposed merger upon competition, and authorize 
such agency to request the opinion of the Attorney General on that question. 

The Board continues to favor legislation along the lines above indicated. 
Provisions embodying the views of the Board on this subject are now contained 
in section 23 of title III of the proposed Financial Institutions Act, S. 1451, 
which passed the Senate on March 21, 1957. Those provisions were endorsed 
by the Board, as well as by the other Federal bank supervisory agencies, in 
hearings on that bill before the Senate and House Banking and Currency 
Committees. 

In brief, the reasons for the Board’s views with respect to bank merger 
legislation are as follows. 


DESIRABILITY OF ADVANCE APPROVAL 


In the Board’s opinion it would be desirable for the law to require bank 
mergers to be approved in advance by a Federal supervisory agency. Under 
section 18 (c) of the Federal Deposit Insurance Act the Federal bank super- 
visory agencies—the Board, the Comptroller of the Currency, and the FDIC—are 
now required to pass in advance upon some bank mergers, but only where 
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there is a resulting diminution of capital or surplus. The Comptroller of the 
Currency has additional authority as to approval of mergers involving national 
banks. Because of the limited nature of the present authority, many bank 
mergers do not have to be approved in advance by any Federal agency. The 
Board believes it would be desirable to extend this authority so as to require 
every bank merger and consolidation, irrespective of diminution of capital, 
to be approved by the Comptroller of the Currency where the resulting institution 
will be a national bank, by the Board where the resulting institution will be 
a State member bank of the Federal Reserve System, and by the FDIC where 
the resulting institution will be a nonmember insured bank. 

The pending bills require that Clayton Act enforcement authorities be given 
prior notification of proposed mergers, but do not require advance approval. 
The Board questions whether, in the case of banks, the advance notice procedure 
would be as desirable or as effective as a requirement of advance approval. 
It would be helpful to the banks involved to have advance approval by the 
Government, since this would give them, in proper cases, greater assurance that 
the proposed action is not inconsistent with law. Also it would eliminate any 
necessity for an effort on the part of the Government to dissolve a bank merger 
after it had taken place. There are obvious difficulties in attempting to un- 
scramble the assets and liabilities of constituent banks after a merger has 
occurred, particularly after a lapse of several months or more. Furthermore, 
in many cases it is not necessary for a Government agency to have as much time 
as 60 days (the minimum waiting period prescribed by S. 722) in which to 
consider proposed bank mergers and the competitive aspects of such transactions. 


CONSIDERATION OF EFFECTS ON COMPETITION 


Under the pending bills, any bank merger which might substantially lessen 
competition or tend to create monopoly would be prohibited. This would seem 
to mean that the effect on competition would be the controlling factor in all 
cases, to the exclusion of consideration of other factors which may well have 
an important bearing upon the maintenance of sound banking. 

Banking, more than any other type of business, directly affects credit condi- 
tions and the basic economy of the country. If a nonbanking business becomes 
insolvent, its stockholders and creditors suffer. If a bank fails, however, the 
effect is felt not only by its stockholders and creditors but also by its depositors, 
and by businesses and individuals in the community that must have banking 
facilities in order to carry on their activities. For these reasons, banks are 
governed by special statutes and are carefully regulated, examined, and super- 
vised by governmental authorities. 

The Federal bank supervisory agencies, in passing upon applications and 
proposals within their respective jurisdictions, give consideration to the com- 
petitive aspects involved. However, they also take into account such matters 
as the adequacy of a bank’s capital structure, the condition of its assets, the 
competency of its management, its future earnings prospects, and the needs of 
the community. Thus, the Board, in acting upon applications for the approval 
of branches, bank mergers within its jurisdiction under section 18 (c) of the 
Federal Deposit Insurance Act, and voting permits required to be obtained by 
holding company affiliates, considers the possible effect of the proposed trans- 
action upon competition among banks; but in all such cases the Board also 
considers the banking factors above mentioned. 

The same is true under the Bank Holding Company Act of 1956. That act 
specifically requires the Board, in passing upon applications by bank holding 
companies for the acquisition of bank stocks or assets, to consider whether 
the proposed acquisition would be consistent with adequate and sound banking, 
the public interest, and the preservation of competition in the field of banking; 
but the act also requires the Board to consider the financial history and con- 
dition of the holding company and the banks involved, their prospects and the 
character of their management, and the needs of the community concerned. 

There have been in the past and there will doubtless be in the future instances 
in which the overall public interest would clearly be served by a bank merger 
or consolidation even though it might tend to substantially lessen competition. 
The Federal Reserve Board believes that, at least in the field of banking, the 
test should be whether or not a merger would result in an “undue” rather than 
a “substantial” lessening of competition. 
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For these reasons, and in keeping with the practice followed in passing upon 
other types of banking transactions the Board is convinced that it would be 
desirable that, in addition to requiring the prior approval of bank mergers by 
the appropriate Federal supervisory agency, that agency should be specifically 
required to consider whether the effects of the proposed merger might be to 
lessen competition unduly or to tend unduly to create a monopoly, but with the 
added stipulation that the agency should also consider such factors as the 
financial condition, adequacy of capital, and character of management of the 
bank, together with the needs of the community. ; 

In order to maintain uniform policies as far as possible, each supervisory 
agency should be required to consult the other two before passing on a proposed 
merger. Moreover, it would be desirable to authorize the agencies to request 
the views of the Attorney General as to the effect on competition. This would 
enable the supervisory agency, whenever it was in doubt, to ascertain the attitude 
of the Department of Justice regarding the competitive or monopolistic aspects 
of the proposed merger, before deciding whether to grant its consent. 


ENFORCEMENT AUTHORITY 


The pending bills would leave unchanged those provisions of the Clayton Act 
which now vest in the Board of Governors authority to enforce the provisions 
of section 7 of that act where applicable to banks. Under present law, that 
authority is limited by reason of the statute’s applicability only to acquisitions 
of bank stock. Under section 7 as amended by the pending bills, however, the 
Board’s responsibilities would extend to all types of bank mergers. This would 
multiply the Board’s responsibilities in the antitrust field. The Board would 
be called upon to consider the competitive or monopolistic aspects of every 
such transaction, even if it had already been considered and approved by one 
or more bank supervisory agencies. This would result in considerable duplica- 
tion and overlapping of functions. 

The Federal bank supervisory agencies are believed to be qualified by exper- 
ience to determine whether approval should be given with respect to proposed 
bank mergers; however, the prosecuting and adjudicatory functions involved 
in the enforcement of the antitrust laws are only indirectly related to the Board’s 
principal responsibilities, which lie in the fields of monetary and credit policy 
and bank supervision. Enforcement of the antitrust laws and the function 
of bank supervision represent, we believe, different spheres of governmental 
operations. 

Under present law, in addition to the Board's authority to bring proceedings 
for the enforcement of section 7 of the Clayton Act where applicable to banks, 
the Attorney General has an injunctive authority; and the Board believes for 
the reasons indicated that the enforcement of this section, whether with respect 
to acquisitions of bank stocks or acquisitions of bank assets, is a function which 
should not be vested in the Board. 

CONCLUSION 


By way of summary, the Board questions whether the prior-notification ap- 
proach embodied in S. 198 and S. 722 constitutes the most desirable method 
of subjecting bank mergers to effective Federal supervision and control. For the 
reasons which have been indicated, the Board believes that that objective would 
be better accomplished by legislation which, instead of bringing bank mergers 
under the Clayton Act, would require all such mergers to be subject to advance 
approval by the appropriate Federal bank supervisory authority after considera- 
tion of the usual banking factors, as well as whether the effect of the proposed 
transaction would unduly lessen competition in the banking field. 


INTERSTATE COMMERCE COMMISSION, 
Washington, D. C., March 28, 1958. 
Hon. JAMES O. EASTLAND, 
Chairman, Committee on the Judiciary, 
United States Senate, Washington, D. C. 


DEAR CHAIRMAN EASTLAND: Your letter of March 19, 1958, addressed to former 
Chairman Owen Clarke, requesting a report on a bill S. 3479, introduced by 
Senator Kefauver, to amend section 11 of the Clayton Act to invest the Federal 
Trade Commission with jurisdiction to issue preliminary injunctions in the 
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enforcement of section 7 of the Clayton Act under certain circumstances, and 
for other purposes, has been referred to our Committee on Legislation. After 
consideration by that Committee I am authorized to submit the following com- 
ments in its behalf: 

The bill is directed to the situation where a corporation engaged in commerce 
has acquired stock or assets of another corporation engaged in commerce, the 
effect of which may be to substantially lessen competition or create a monopoly, 
in violation of section 7 of the Clayton Act, and the Federal Trade Commission 
has instituted an investigation into the matter. In such a situation, the parties, 
in order to remove the violation or evade the consequences of the supposed viola- 
tion, may take action to bring about a merger of the two corporations. The 
purpose of the bill appears to be to empower the Federal Trade Commission, by 
an order, injunctive in nature, to prevent the proposed merger from taking place 
or to reverse such action toward this end as may have been taken. 

The bill, by its terms, applies only to matters within the administrative juris- 
diction of the Federal Trade Commission and confers authority only upon that 
agency. Inasmuch as it does not relate to the jurisdiction or functions of the 


Commission, we are not in a position to express a helpful opinion as to its 
merits. 


Respectfully submitted. 
HowWARD FREAS, 
Chairman, Committee on Legislation. 
ANTHONY ARPAIA. 
Rospert W. MINor. 


INTERSTATE COMMERCE COMMISSION, 
Washington, D. C., April 21, 1958. 


Hon. JAMES O. EASTLAND, 
Chairman, Committee on the Judiciary, 
United States Senate, Washington, D.C. 


DEAR CHAIRMAN EASTLAND: Your letter of April 2, 1958, addressed to former 
Chairman Owen Clarke, requesting a report on bill S. 721, introduced by Senator 
Sparkman (for himself and Senator Thye), to amend section 11 of the Clayton 


Act to provide for the more expeditious enforcement of cease and desist orders 
issued thereunder, and for other purposes, has been referred to our Committee 
on Legislation. After consideration by that Committee, I am authorized to 
submit the following comments in its behalf: 

Under the present provisions of section 11 of the Clayton Act, if one of the 
commissions or boards specified therein issues an order and the person to whom 
the order is directed fails or neglects to obey it, the recourse of the agency is 
to institute an enforcement proceeding in a United States Court of Appeals to 
compel compliance. Under the bill, however, the person to whom the order 
is directed would have to comply, or become subject to the penalties provided 
for in proposed new subsection (k) (1), unless he instituted within a specified 
time a proceeding in court to set aside and annul the agency order. The pro- 
cedure proposed in the bill is similar to that provided in the Federal Trade 
Commission Act, as amended, with respect to orders of the Federal Trade 
Commission. The proposed changes would, in our opinion, expedite the enforce- 
ment of agency orders, the declared purpose of the bill, and appear, therefore, 
to be desirable in the public interest. We wish, however, to suggest two clari- 
fying amendments for the committee’s consideration. 

The second paragraph of section 11, which would be designated as subsection 
(b) by the bill, but which would not otherwise be amended, provides in the last 
sentence thereof as follows: 

“Until a transcript of the record in such hearing shall have been filed in 
a United States court of appeals, as hereinafter provided, the Commission 
or Board may at any time, upon such notice, and in such manner as it shall 
deem proper, modify or set aside, in whole or in part, any report or any order 
made or issued by it under this section.” 

This sentence would probably be construed as authorizing an agency to order 
a rehearing or a further hearing in a proceeding pending before it where such 
action appeared to be necessary for the proper determination of the issues. In 
order, however, to make certain that the language in proposed new paragraph 
(c), the pertinent part of which is quoted in the next paragraph below, would 
not require a court order before the agency, either upon its own initiative or 
upon the request of the respondent, may order a rehearing or a further hearing, 
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it is recommended that the italicized words be inserted as indicated in the 
following restatement. 

“Until a transcript of the record in such hearing shall have been filed in a 
United States Court of Appeals, as hereinafter provided, the Commission or 
Board may at any time, upon such notice, and in such manner as it shall deem 
proper, either with or without rehearing or further hearing, modify or set aside, 
in whole or in part, any report or any order made or issued by it under this 
section.” 

a following sentence appears in lines 3 to 11, inclusive, on page 3 of the 
ill: 

“If either party shall apply to the court for leave to adduce additional evi- 
dence, and shall show to the satisfaction of the court that such additional evi- 
dence is material and that there were reasonable grounds for the failure to 
adduce such evidence in the proceeding before the Commission or Board, the 
court may order such additional evidence to be taken before the Commission 
or Board, and to be adduced upon the hearing in such manner and upon such 
terms and conditions as to the court may seem proper.” 

The procedure provided by this sentence appears to be appropriate as to 
evidence discovered or matters arising after the institution of the court pro- 
ceeding, and also as to situations where the agency has refused a rehearing or 
further hearing requested by the person to whom the agency order has been 
directed. We believe, however, that where the agency or the parties discover a 
deficiency in the proceeding prior to the institution of a court proceeding, the 
agency, on its own motion or on application of the parties, should be empowered 
to order a rehearing or a further hearing without that question being sub- 
mitted to a court. Moreover, if a party has grounds for requesting a rehearing 
or further hearing, he should, in our opinion, be required to bring the matter 
to the attention of the agency and not delay the conclusion of the proceeding 
by waiting until it is in court before making the request. The action of the 
agency upon such an application would, in any event, be reviewable by the 
court upon review of the agency’s order. 

While such rehearings or further hearings prior to the institution of court 
proceedings were probably contemplated by the bill, we believe that the language 
employed should be sufficiently clear to avoid possible future controversy as 
to meaning. In order to accomplish this, it is recommended, in addition to the 
suggested amendment to the second paragraph of section 11 (designated as 
subparagraph (b) in the bill), that the sentence beginning in line 3, page 3 
of the bill, also be amended by adding at the end thereof the following italicized 
proviso: 

“If either party shall apply to the court for leave to adduce additional evidence, 
and shall show to the satisfaction of the court that such additional evidence 
is material and that there are reasonable grounds for the failure to adduce 
such evidence in the proceeding before the Commission or Board, the court 
may order such additional evidence to be taken before the Commission or 
Board, and to be adduced upon the hearing in such manner and upon such terms 
and conditions as to the court may seem proper: Provided, That applications 
for rehearing or further hearing by persons subject to such an order of a 
commission or board, except as to matters discovered or arising after the filing 
in the court of the transcript of the record of the proceeding before the Com- 
mission or Board, shall be made to and determined by the Commission or Board, 
subject to review by the court upon the review of the order by of the Commis- 
sion or Board.” 

As stated above, we believe that adoption of S. 721 would result in the more 
expeditious enforcement of agency orders, and therefore recommend its enact- 
ment with the amendments herein suggested. 

Yours very truly, 
Howarp FREAS, 
Chairman, Committee on Legislation. 
ANTHONY ARPAIA., 
ROBERT W. MINOR. 


Crvit AERONAUTICS BoArD, 
Washington, April 22, 1958. 
Hon. James O. EASTLAND, 
Chairman, Committee on the Judiciary, 
United States Senate, Washington, D.C. 


Dear SENATOR EASTLAND: This is in reply to your letter of April 2, 1958, re- 
questing a report on S. 721, a bill to amend section 11 of the Clayton Act to 
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provide for the more expeditious enforcement of cease-and-desist orders issued 
thereunder, and for other purposes. 

While section 11 of the Clayton Act confers upon the Civil Aeronautics Board 
jurisdiction to enforce compliance with sections 2, 3, 7, and 8 of that act insofar 
as they are applicable to air carriers and foreign air carriers subject to the 
Civil Aeronautics Act, the Board has not in the past had occasion to exercise 
that jurisdiction. This is attributable to the fact that the Civil Aeronautics Act 
itself contains provisions which to a large extent duplicate those provisions of 
the Clayton Act. Nevertheless, should a situation arise in which it would be 
necessary for the Board to exercise its jurisdiction under that act, the Board 
would desire that its orders be enforced expeditiously. This is not possible 
under existing law. Accordingly we welcome the opportunity to support legisla- 
tion designed to accomplish that end. 

Under section 11 in its present form, a full-scale administrative proceeding 
followed by the issuance of a cease-and-desist order may be but a preliminary 
step in the effective prevention of Clayton Act violations. The cease-and-desist 
order has no practical efficacy at this point. Nor does it become final, and there- 
fore enforceable, by the passage of a specified period of time during which 
review might have been sought. Before any consequence attaches to violation 
of the order it must be reinforced by a judicial decree of enforcement. More- 
over, even if review proceedings are held, a judicial decree that the order is 
valid does not, of itself, entitle the administrative agency to the decree of en- 
forcement. The order is thus still lacking any practical efficacy. In order 
to secure a decree of enforcement, the agency must allege and show that the 
order has been violated or that a violation is imminent (/'ederal Trade Comm’n 
v. Ruberoid Co., 343 U. S. 470, 477). This involves further hearings before the 
agency, which acts as a sort of special master for the court of appeals. The 
findings as to violation are then subject to review by the court and, if sustained, 
a decree of enforcement is issued. Thereafter, contempt of court penalties could 
be imposed upon a showing of another violation. This would, however, require 
still a third hearing before the agency as to any disputed factual question, and 
review thereof by the court of appeals. Succinctly stated, there must be a first 
violation of the act before the cease-and-desist order may be issued. There must 
then be a second violation (or imminent threat thereof) before the order can 
be made legally binding, and even then it binds only as to a third and subsequent 
violations. 

Obviously, unnecessary frustration and delay are inherent in such a cumber- 
some procedure. We note that this has been the experience of the Federal Trade 
Commission, which so enthusiastically favors the enactment of S. 721. En- 
forcement has been found to require that Commission attorneys spend thousands 
of hours attempting to make old orders legally effective. 

S. 721 requires no judicial decree of enforcement to give the cease-and-desist 
order vitality. It provides for the direct and immediate effectiveness of orders 
where review is not sought within 60 days. At that point violation renders the 
respondent liable to civil penalties. Should review be sought and the order 
affirmed, the court of appeals is directed to issue a decree commanding obedi- 
ence to the order. This decree is in no way made dependent upon past or im- 
minent violation of the order but is an automatic consequence of the court’s 
determination that the order is valid. Thereafter, violation involves liability 
for civil penalties or contempt of court or both. Most important, however, is 
the fact that whether review is had or not, under S. 721 a respondent will no 
longer be entitled to 1 free violation of the order (2 violations of the act) and 
the intermediate administrative and judicial steps necessary to prove the free 
violation (or threat of thereof) will no longer be required. More effective en- 
forcement of the Clayton Act will inevitably follow. For these reasons, the 
Board favors enactment of S. 721. 

The Bureau of the Budget has advised that there is no objection to the 
submission of this report. 

Sincerely yours, 


JAMES R. DuRFEE, Chairman. 


FEDERAL COMMUNICATIONS COMMISSION, 


Washington, D. C., April 25, 1958. 
Hon, JAMES O, EASTLAND, 


Chairman, Committee on the Judiciary, 
United States Senate, Washington, D.C. 
Deak SENATOR EASTLAND: This is in reply to your request of April 2, 1958, 
seeking this Commission’s comments on §, 721, a bill to amend section 11 of the 
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Clayton Act to provide for the more expeditious enforcement of cease-and-desist 
orders issued thereunder. 

Enclosed please find six copies of our comments on this bill. The Bureau of 
the Budget has informed the Commission that it has no objection to the sub- 
mission of these comments to your committee. 

Sincerely yours, 


JOHN C. DOERFER, Chairman. 


COMMENTS OF THE FEDERAL COMMUNICATIONS COMMISSION ON 8. 721, A BILL To 

AMEND SECTION 11 oF THE CLAYTON Act To PROVIDE FOR THE MorE EXPEDITIOUS 

INFORCEMENT OF CEASE-AND-DESIST ORDERS ISSUED THEREUNDER, AND FOR OTHER 
PURPOSES 


S. 721 would, as its main objective, amend section 11 of the Clayton Act (38 
Stat. 735, as amended; 15 U. S. C. 21) in order to make cease-and-desist orders 
issued thereunder self-executing and provide for monetary penalties for viola- 
tions after the orders are final. This would result in more expeditious enforce- 
ment of such orders because under the present law it is necessary for the Com- 
mission or Board issuing cease-and-desist orders to apply to the appropriate 
United States court of appeals to seek enforcement of such orders. In addition, 
the present section 11 does not provide for monetary penalties in the event there 
is failure or neglect in obeying such orders. 

The proposed legislation very clearly sets out the method of appealing from 
an order, the court which is to have jurisdiction, the procedure upon appeal and 
what constitutes a final order. The method of appeal is specifically stated and 
it embodies the necessary procedural safeguards so that any party to an order is 
apprised of his rights. The jurisdiction on appeal is set forth without ambiguity. 
The proposed revision very specifically spells out what constitutes a final order 
of a Commission or Board and thereby gives all parties to an order a clear and 
definite understanding of when and in what fashion the proposed monetary 
penalties will be incurred. 

The Federal Communications Commission has had little or no experience in 
applying the present provisions of section 11 of the Clayton Act. However, this 
Commission’s Organic Act—the Communications Act of 1934, as amended (47 
U. S. C. 151 et seq.)—provides for issuance of cease-and-desist orders which are 
self-executing unless an appeal is taken. Based upon this Commission’s experi- 
ence with its own act, the proposal will aid all commissions and boards affected 
thereby. This Commission therefore endorses the proposed legislation. 

Adopted: April 23, 1958 


THE SECRETARY OF COMMERCE, 


Washington, D. C., May 8, 1958. 
Hon. JAMES O. EASTLAND, 


Chairman, Judiciary Committee, 
United States Senate, Washington, D. C. 


DEAR Mr. CHAIRMAN: The Department of Commerce presents herewith its 
views with respect to S. 198 and 8. 722, bills requiring prior notice to the Govern- 
ment of mergers and similar transactions. 

The Department believes that legislation to require prior notice of such trans- 
actions having antitrust significance would be desirable. However, it feels that 
neither of the bills pending before your committee is completely satisfactory. 

Care must be taken that, in the interest of facilitating Government interven- 
tion in objectionable transactions, we do not discourage legitimate business 
activity. 

The bills pending before your committee will necessarily require prior notifica- 
tion and a waiting period with respect to many proper transactions. It seems 
probable that the number of proper transactions covered by the bills will always 
far exceed the number that are objectionable. Therefore, any required waiting 
period will be nothing but a burden on most of the transactions without benefit 
to anyone. 

Exemptions of classes of cases are necessary but will fall far short of provid- 
ing a complete solution to the problem. As many as possible of these classes 
should be expressly exempted by the legislation. A number of appropriate classes 
are suggested in this report. We are certain that further study and experience 
will uncover additional classes warranting exemptions. It might be that in time 
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enough exemptions could be provided so that the burden of this statute on proper 
transactions would be minimal. However, we are satisfied that we are far from 
this stage at the present time. Authority in the agencies to provide further 
exemptions by regulation igs necessary and helpful but, in our opinion, it should 
not be relied on to keep the impact on proper transactions at a minimal level. 

We belive that a better solution to the problem might be to start out on an 
experimental basis with a waiting period which would not be a burden on legiti- 
mate business activity. 

The trouble with the pending bills is that it is felt necessary to make the 
waiting period long enough to give the enforcement agencies time to make a 
decision in the most complicated cases while a short time would suffice in the 
great majority of cases. We feel that, because of the probable impact of this 
legislation on legitimate business activity, the statute should impose only the 
shortest possible waiting period until experience demonstrates that the advantage 
to the public from the longer period outweighs the disadvantage. 

We are not at all sure that a 10 day waiting period would not suffice at this 
time. This should give the enforcement agencies time to examine the data sub- 
mitted with the notice and put the parties to a transaction on notice if the 
agency considers the transaction questionable. Experience might prove that 
corporations receiving such notice in cases which are in fact questionable would 
not proceed until the matter had been cleared. 

We think that this should at least be given a try before undertaking any more 
burdensome program. 

If experience should demonstrate that the 10-day waiting period is inadequate 
(and we doubt that it will), experience gained under it should also enable us to 
write a more precise bill making its effect on legitimate business activity minimal. 

In the meantime, however, we believe that every effort should be made at this 
time to write into the bill as many classes of exemptions as are warranted. 

Since 8. 198 provides fewer express exemptions than does 8. 722 we are 
addressing our suggestions to 8. 198. 

That bill would exempt further acquisitions of stock when the acquiring cor- 
poration held or controlled on the date of enactment of the proposal more than 
50 percent of the voting rights of the “acquired” company. We endorse the 
purpose of this exclusion and recommend that it be rephrased to cover instances 
where either corporation owns 50 percent or more of the stock of the other, 
prior to the time of the transaction, or if 50 percent of the stock of each is 
owned by a third corporation. Further, the exclusion should include not only 
purchases of stock under these circumstances but also other assets. 

S. 198 would exclude acquisition of stock when the stock acquired or held does 
not exceed 15 percent of the voting rights of the “acquired” corporation, and 
excludes acquisition of stock or assets valued less than $1 million. Because 
ownership of 10 percent of such voting rights may very often amount to effective 
working control, we believe that the purpose of the bill would be better served by 
reducing the15 percent limit to 10 percent. To assure a more balanced limitation, 
the $1 million limit should then be expanded to $2 million. 

It should be made clear by modification of the parenthetical provisions on page 
6, lines 7 through 9 of 8S. 198, relating to stock in trade, or by expression in the 
Committee report, that a transaction such as the purchase of a modern multi- 
million dollar aircraft from the manufacturer would be exempted from notifica- 
tion requirements of this bill. It is not clear that such a purchase would in- 
volve what is conventionally characterized as “stock in trade.” 

There follow additional exclusions which we believe are warranted at this 
time and urge as statutory exclusions: 

(1) Acquisitions of bonds or other obligations which do not carry voting 
rights in any other corporation ; 

(2) Acquisitions of real property primarily for office space, nontransient 
residential use, or for construction of plants or other facilities for use in the 
conduct of business, or acquisition of vacant industrial real property; 

(3) Acquisitions from the Government of the United States, or from the 
government of any State, Territory, or insular possessions thereof, or from 
their subdivisions ; 

(4) Acquisitions pursuant to judicially or Government-agency supervised 
reorganizations or dissolutions; 

(5) Acquisitions of stock which do not increase, directly or indirectly, the 
acquiring corporation’s share of voting rights in any other corporation; 
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(6) Acquisitions in connection with financing, refinancing, borrowing or 
underwriting where the acquisition is solely for collateral, underwriting or 
security purposes ; 

(7) Acquisitions for the purpose of investment by corporations engaged 
wholly in religious, educational, or charitable activities ; 

(8) Acquisitions from foreign corporations which do not transact business 
in this country and have no permanent establishments here. 

We have no reason to believe that any exception would be taken to the above 
exclusions. Other exclusions have been suggested which would cover acquisi- 
tions in the banking field and with respect to mineral, mining, or timberland 
properties. We do not pretend any particular competence with respect to 
these items and weuld defer to the views of those persons with a special 
knowledge concerning advisability of such exclusions. 

In connection with provision of a civil penalty for willful failure to give 
notice or to furnish required information, an additional provision should be 
added such as the following: “No other person shall be entitled to sue either 
party to the acquisition for failure under this paragraph to give notice or to 
furnish the required information and such penalty shall be the sole remedy 
for willful failure to give notice or to furnish the required information.” 

We would like to endorse specially two features of S. 198. These are the 
provision for confidential treatment by the government of information provided 
by businessmen in notifying of proposed transactions, and authorizations to 
waive not only the waiting requirements but also the notice requirements in 
appropriate cases and classes of cases not specifically excluded by the bill. 
Knowledge beyond the parties of a pending transaction may result in changed 
circumstances making it unwise to carry out the transaction even though it 
was completely unobjectionable. 

The Department of Commerce would recommend enactment of this legislation 
if modified in accordance with the above suggestions. 

Sincerely yours, 

SINCLAIR WEEKS, 
Secretary of Commerce. 


FEDERAL TRADE COMMISSION, 


Washington, April 10, 1958. 
Hon. Estes KEFAUVER, 
Chairman, Subcommittee on Antitrust and Monopoly, 
Senate Committee on the Judiciary, 
Washington, D. 0. 


Deak Mr. CHarRMANn: This letter is in response to requests made by you and 
other members of the subcommittee and the staff in the course of a hearing on 
April 1, 1958, on legislation relating to corporate mergers and finality of cease 
and desist orders under the Clayton Act. 

Information in response to these requests is contained in attachments to 
this letter, which are as follows: 

1. List of completed and pending merger cases, showing the dates of issuance 
of complaint, completion of Commission case, completion of respondent’s case 
and date of order. 

2. Complaints and final orders in the matter of Farm Journal and the other 
completed cases. 

8. Complaint and stipulation in the matter of A. G. Spaulding & Bros., Inc. 
‘ 4. Comments on proposed exemptions from reporting requirements, S. 722 and 

. 198. 

5. Press release of March 24, 1958, “FTC Speeds Prosecution” and press 
release of January 15, 1958, “Report on Performance during Calendar year 1957.” 

6. Copy of Federal Trade Commission draft of proposed Clayton Act legisla- 
tion and H. R. 8682. 

Items 1, 2, 3 and 5 do not appear to require any additional explanation. With 
respect to attachment (4), it should be made clear that the exemptions from the 
reporting requirements are not exemptions from the application of section 7, 
and that the Commission and the Attorney General might find it necessary to 
take action with respect to mergers not reported. 

Attachment (6) is a copy of an omnibus Clayton Act amendment which was 
drafted at the Federal Trade Commission and which has been approved by the 
Bureau of the Budget. This bill provides for the application of the act to 





0 
Pp 
Cc 
v 
n 


o 


LEGISLATION AFFECTING THE CLAYTON ACT 227 


mergers where either the acquiring or acquired corporation is in commerce, 
prior notification of mergers, more effective relief in merger cases, finality of 
Clayton Act orders and premerger injunctions. The Clayton Act finality pro- 
visions of H. R. 8682, which is also attached, are patterned after the Com- 
mission’s draft. 

If there is any other information which you desire, please do not hesitate to 
call upon us. 

Sincerely yours, 
JOHN W. GWYNNE, 
Chairman, 


ATTACHMENT (1) 
COMPLETED MERGER CASES—ORDERS OF DIVESTITURE ENTERED 


Docket 6180—Crown Zellerbach Corp. 
Complaint issued February 15, 1954. 
Case in chief closed August 16, 1955. 
Defense closed May 31, 1956. 

Record closed for evidence June 1, 1956. 
Final order December 26, 1957. 


Docket 6891—Union Bag & Paper Corp. 
Complaint issued June 30, 1955. 
Consent order March 8, 1956. 

Final order August 10, 1956. 


Docket 6646—T he Vendo Co. 
Complaint issued October 11, 1956. 
Consent order July 24, 1957. 

Final order September 6, 1957. 


Docket 6527—Scoville Mfg. Co., Inc. 
Complaint issued March 12, 1956. 
Consent order July 30, 1956. 
Final order September 14, 1956. 


Docket 6676—International Paper Co. 
Complaint issued November 6, 1956. 
Consent order May 13, 1957. 

Final order June 25, 1957. 


Docket 6888—Farm Journal, Inc. 
Complaint issued June 30, 1955. 
Case in chief closed December 6, 1955. 
Defense closed February 3, 1956. 
Record closed for evidence February 3, 1956. 
Final order July 17, 1956. 


PENDING MERGER CASES 


Docket 6000—Pillsbury Mills, Inc. 


Complaint issued June 16, 1952. 
Case in chief closed January 9, 1953. 
Defense closed June 5, 1957. 
Record closed for evidence January 15, 1958. 
Proposed findings of both parties are due to be submitted to the hearing 
examiner on July 15, 1958. 


Docket 6156—Luria Brothers & Co., Inc. 


Complaint issued January 19, 1954. 
Amended complaint April 16, 1956. 
Case in chief closed November 1, 1957. 

Both sides have rested except for the depositions applied for by respondent 
which will be taken next week and later read into the record. Much of the 
time consumed in the presentation of the case in chief was due to the fact that 
the original Luria Co. was dissolved during the proceeding. 
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Docket 6478—A. G. Spalding & Bros., Inc. 
Complaint issued December 8, 1955. 

Hearings were held on March 17, 1958, in Chicago, Ill., and on March 19, 1958, 
in Cincinnati, Ohio. The hearing scheduled for April 2, 1958, in Washington, 
D. C., has been postponed to April 23, 1958. It is believed that the case in chief 
will be closed at that hearing. Presentation of the case in chief began on March 
17, 1958. Hearings were not held prior to that date awaiting court orders of 
enforcement of necessary subpena duces tecum. [F7'C v. Bowman, 248 F. 2d 456; 
Tuttle, 354 U. S. 925.] 

Docket 6495—Foremost Dairies, Inc. 
Complaint issued January 17, 1956. 
Case in chief closed August 9, 1957. 

On March 17, 1958, counsel supporting the complaint filed reply brief to 
respondents’ brief in support of their motion to dismiss. Oral argument on 
this motion is scheduled for May 8, 1958. 

Docket 6557—Brillo Manufacturing Co. 
Complaint issued May 22, 1956. 
Case in chief closed September 10, 1957. 

Oral argument was heard on March 81, 1958, on cross interlocutory appeals 
by respondent and counsel supporting the complaint from the hearing examiner’s 
decision granting in part and denying in part respondent’s motion to dismiss 
for failure of proof. This matter is now pending before the Commission for 
decision on this appeal. 

Docket 6559—Scott Paper Company 
Complaint issued June 1, 1956. 
Case in chief closed December 6, 1957. 

Counsel supporting the complaint has been granted until April 21, 1958, to file 
answer to motion to dismiss. 

Docket 6608—Fruehauf Trailer Company 
Complaint issued August 17, 1956. 

Further hearings were held during March in Oklahoma City, Okla.; Kansas 
City, Mo.; Omaha, Nebr.; Louisville, Ky.; Chicago, Ill.; Milwaukee, Wis.; 
Cleveland, Ohio, and Cincinnati, Ohio. The case in chief will be closed at the 
next hearing in Detroit, Mich., to be set on 5 days’ notice after statistical 
material to be subpenaed is prepared by respondent. 

Docket 6651—National Dairy Products Corporation 
Complaint issued October 16, 1956. 
Further hearings are scheduled for April 10, 1958, in Washington, D. C. 


Docket 6652—The Borden Company 


Complaint issued October 16, 1956. 
Further hearings are scheduled for April 9, 1958, in Washington, D. C. 
Docket 6653—Beatrice Foods Company 


Complaint issued October 16, 1956. 
Further hearings are scheduled for May 8, 1958, in Chicago, III. 
Docket 6670—Erie Sand & Gravel Co. 
Complaint issued October 30, 1956. 
Case in chief closed July 24, 1957. 
Further defense hearings are scheduled for June 9, 1958, in Erie, Pa. 
Docket 6689—Gulf Oil Corporation 
Complaint issued December 13, 1956. 
On March 10, 1958, respondents filed their reply to memorandum of counsel 


supporting the complaint filed February 24, 1958, in opposition to respondents’ 
motion to quash paragraph 2 of the subpena duces tecum. 

On March 12, 1958, counsel supporting the complaint filed an application for 
issuance of a subpena duces tecum directed to Gulf. 

Further hearings in support of the complaint were held on March 24, 1958, 
in Washington, D. C. The next hearing is set for May 5, 1958, in Washington, 
D. C., 5 days. 
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On March 27, 1958, a petition for leave to intervene was filed by A. G. Ains- 


worth et al. Both sides have been granted until April 15, 1958, to file answer 
to this petition. 


Docket 6820—Automatic Canteen Company of America 
Complaint issued June 14, 1957. 
Further hearings have been postponed to be set on 10 days’ notice. 
Docket 6826—Union Carbide Corporation 
Complaint issued July 8, 1957. 
Case in chief closed March 21, 1958. 
Hearings in support of the complaint were held on March 10, 1958, in Wash- 
ington, D. C., and on March 17, 1958, in New York. 


Respondents were directed by the hearing examiner to file their motion to 
dismiss on or before May 10, 1958. 


Docket 6852—National Sugar Refining Company 
Complaint issued July 25, 1957. 


Additional hearings for the case in chief are set for April 10, 1958, in New 
Orleans, La. 


Docket 6901—The Procter € Gamble Company 


Complaint issued September 30, 1957. 
On March 25, 1958, the hearing examiner’s ruling granting in part the 
respondent’s motion to limit or quash the subpena duces tecum was reversed. 
Additional hearings in support of the complaint are scheduled for April 14, 
1958, in San Francisco, Calif., and for April 21, 1958, in Los Angeles, Calif. It 
it contemplated that the case in chief will be completed by July 1, 1958. 


Docket 7000—Consolidated Foods Corporation 
Complaint issued December 18, 1957. 
On April 2, 1958, the hearing examiner denied motion of respondent to present 


oral argument in support of a motion to dismiss and for postponement of 
hearing. The initial hearing is scheduled for April 29, 1958, in Chicago, Il. 


Docket 7009—Reynolds Metals Company 
Complaint issued December 27, 1957. 


By joint motion of counsel supporting complaint and respondent’s counsel 
the hearing examiner postponed the initial hearing from April 7, 1958, to 
June 9, 1958. 


Complaints in two other cases will be published as soon as respondents have 
been served. 


ATTACHMENT (2) 
UNITED STATES OF AMERICA BEFORE FEDERAL TRADE COMMISSION 
Docket No. 6180 
In the Matter of Crown Zellerbach Corporation, a corporation 
COMPLAINT 


The Federal Trade Commission, having reason to believe that the party 
respondent named in the caption hereof and hereinafter more particularly 
designated and described, has violated and is now violating the provisions of 
Section 7 of the Clayton Act (U.S. C. Title 15, Sec. 18) as amended and approved 
December 29, 1950, hereby issues its complaint, charging as follows: 

PARAGRAPH ONE: Respondent Crown Zellerbach Corporation is a corporation 
organized in 1924 as Zellerbach Corporation (present name assumed in 1928) 
and doing business under and by virtue of the laws of the State of Nevada with 
its principal office and place of business located at 343 Sansome Street, San 
Francisco, California. 

The present company is the result of the merging of a number of different 
companies, one of the most important being the Crown Willamette Paper Com- 
pany merger in 1928. Prior to June 5, 1953, its principal subsidiaries were 
Pacific Mills (approximately 95 percent owned) which is engaged in conducting 
logging operations and producing pulp, paper and paper products in Canada 
for sale in Canada and export markets; and Zellerbach Paper Company, a 
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California corporation (100 percent owned), a sales subsidiary merchandising 
paper and paper products produced by respondent and others. Respondent also 
owns fifty percent of the voting securities of Fibreboard Products, Inc., a Cali- 
fornia corporation engaged principally in the manufacture and sale of boxboard, 
pulpboard, paper boxes and cartons, paper cans, egg case fitters, and other paper 
and paper board products. 

Since June 5, 1953, respondent has acquired the controlling interest in Ca- 
nadian-Western Lumber Company, Limited, a Canadian corporation, which is 
one of the largest producers of lumber in the British Commonwealth. Prior to 
acquiring control of Canadian-Western, the respondent and Canadian-Western 
each owned a fifty percent interest in Elk Falls Company, Limited, a Canadian 
company engaged principally in the manufacture of newsprint. Since the acquisi- 
tion of Canadian-Western, Elk Falls Company, Limited, has become a majority 
owned subsidiary of respondent. 

Respondent, Directly and through various of its subsidiaries, is engaged, among 
other things, in the business of producing and selling pulp, paper and paper 
products. It is one of the largest manufacturers of pulp and paper in the world, 
the second largest in the United States, and the largest in the States of California, 
Oregon and Washington, hereinafter referred to as the Pacific Coast States. 
The enterprise is a self-contained integrated unit in that it controls timber 
reserves and conducts logging operations; produces its own pulp requirements; 
manufactures paper of various kinds; converts paper into paper products; and 
sells paper and paper products to converters, jobbers and other agencies, and, 
to a lesser extent, direct to consumers. Other activities include operation of 
logging transportation facilities, towing, barging, and water transportation of 
wood, supplies and finished products and factoring of mill supplies. The active 
subsidiaries of respondent are engaged in one or more phases of the business 
described or in activities related thereto. 

Prior to and since June 5, 1953, the bleached and unbleached kraft papers 
manufactured by respondent included machine-finished and machine-glazed 
papers, wrapping papers, butcher papers, gumming papers, waxing papers, bag 
papers, multi-wall sack papers, envelope papers, other converting papers, and 
other kraft papers. Among the converted paper products manufactured by 
respondent are grocery bags (such as grocery, carry, liquor, and shopping bags) 
and odd bags (such as garment, notion, millinery, shoe and bread bags). 

At the beginning of its 1953 fiscal year respondent owned approximately 
500,000 acres of high quality forest growth sites in Oregon and Washington, 
containing timber suitable for the manufacture of pulp, including : approximately 
175.000 acres of mature or old growth forest, carrying an estimated volume 
of 6,500,000,000 board feet ; approximately 51,000 acres of so-called second growth 
forest ranging between 60 and 100 years old and carrying on estimated merchant- 
able stand of 3,000,000,000 board feet; and approximately 36,000 acres of 40 to 
60 year old forests of presently pre-merchantable size. With the exception of 
approximately 10,000 acres, all of the remaining acreage was fully stocked with 
pre-merchantable size timber ranging in age from 5 to 40 years. In addi- 
tion to the above timber lands owned in fee, respondent had cutting rights of 
satisfactory duration on approximately 20,000 acres of mature old growth forest 
land carrying an estimated volume of 500,000.000 board feet. In addition to 
these timber land holdings in Oregon and Washington, respondent owned con- 
siderable timber holdings in Canada. 

At the beginning of its 1953 fiscal year, respondent had the following plants 
for the production of its various products: 


Plant Location Products Approximate capacity 
Want Ticiekbcnnsocs Clackamas County, Pulp, newsprint and gloss | 620 tons of paper per day. 
Oreg. book paper. 
Port Angeles_..........- = County, Pulp and newsprint... __-- = tons of newsprint per 
ash. ay. 
i ndimaiinnianietinns Clarke County, Wash.| Pulp and substantially all | 710 tons of paper per day. 
grades of paper made by 
respondent except news- 
print and gloss book 
paper. | 
SS cl NE ate Linn County, Oreg__.| Pulp and wrapping paper | 55 tons of paper per day. 
specialties, | 
Port Townsend......... Jefferson County, Pulp, kraft board, kraft | 335 tons of paper and board 
Vash bag and wrapping paper. per day. 


RIGID. cdc cicwwcccces Jefferson County, Pulp, tissue and ee 85 tons of paper per day. 
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It also owned or operated converting plants located at West Linn, Oregon; 
Camas and Port Townsend, Washington; Carthage, New York; Harlingen, 
Texas; North Portland, Oregon; San Leandro, California; and at two Los 
Angeles, California, sites. Converting equipment consists generally of various 
machines for winding, cutting, folding, gluing, printing and handling paper 
and for packaging paper products. 

In the fiscal year ending April 30, 1953, respondent produced paper and board 
as follows: 395,383 tons of newsprint and other printing papers; 332,343 tons 
of wrapping papers; 115,976 tons of tissues and sanitary papers; and 50,682 tons 
of paper board. Over the five year period ending April 30, 1952, respondent’s 
mills have expanded their output by more than a quarter million tous, or ap- 
proximately 37 percent. During the fifteen year period ending April 30, 1952, 
its production has increased nearly 80 percent. 

During the eleven year period from May 1, 1942 to April 30, 1953, respondent’s 
net sales increased from $84,656,362 to $252,765,012, and its net income increased 
from $7,543,287 to $21,849,705. For the fiscal year ending April 30, 1953, re- 
spondent’s total assets were $243,185,820, and its net worth was $184,064,119. 

Respondent purchases materials, including logs, used in the manufacture of 
its paper and paper products, as described in sub-paragraph five of PARAGRAPH 
ONE herein, in commerce, as “commerce” is defined in the Clayton Act, and 
offers to sell, sells and distributes said products in said commerce in several of 
the States of the United States to jobbers, wholesale and chain grocers, large 
consumers and paper converters. A substantial part of such products are sold 
in the Pacific Coast States. Zellerbach Paper Company, a merchandising sub- 
sidiary of respondent, also distributes such products in said commerce through 
its chain of distributing outlets located in California, Oregon, Washington, 
Arizona, Nevada, Idaho, Utah and Montana in competition with paper converters 
and jobbers to retailers and consumers. 

PARAGRAPH TWO: St. Helens Pulp and Paper Company, hereinafter re- 
ferred to as St. Helens, a corporation organized in 1924, was, prior to June 5, 
1953, doing business under and by virtue of the laws of the State of Oregon 
(commerical operations began January 1, 1927), with its principal office and place 
of business located at St. Helens, Oregon. St. Helens had two subsidiaries en- 
gaged in the operation of log unloading and booming grounds. 

St. Helens was engaged principally in the business of producing and selling 
kraft paper and paper products, and was one of three major suppliers of such 
papers and paper products in the Pacific Coast States. St. Helens was a self- 
contained, integrated unit in that it owned or controlled timber reserves and 
conducted logging operations, produced its own pulp requirements; manufactured 
kraft paper of various grades; converted paper into paper products; and sold 
paper and paper products to converters, jobbers and other through its sales 
agency, the Graham Paper Company of St. Louis, Missouri. 

The bleached and unbleached kraft papers manufactured by St. Helens in- 
clude machine-finished and machine-glazed papers, wrapping papers, butcher 
papers, gumming papers, waxing papers, bag papers, multi-wall sack papers, 
envelope papers, other converting papers, and other kraft papers. Among the 
converted paper products manufactured by St. Helens were grocery bags (such 
as grocery, carry, liquor and shopping bags) and odd bags (such as garment, 
notion, millinery, shoe and bread bags). 

St. Helens owned approximately 117,000 acres of high quality forest growth 
sites, containing an estimated stand of 520,000,000 board feet of timber in 
Oregon and Washington suitable for the manufacture of pulp. In addition, it 
owned cutting rights on timber lands with an estimated stand of 30,000,000 
board feet and had the first right of refusal at the current market price on the 
log production of a logging company which owns an estimated 200,000,000 board 
feet of pulp type timber near the timber holdings of St. Helens. 

The St. Helens mill had a capacity for manufacturing paper of approximately 
175 tons per day, or approximately 60,000 tons per year, prior to an expansion 
program which was begun in 1951. This expansion program included a sub- 
stantial increase in its bleaching facilities, enabling it to manufacture more 
bleached paper, a product which is more marketable and profitable in the Pacific 
Coast States than is unbleached paper. It present capacity is between 225 and 
250 tons per day, or approximately 80,000 to 90,000 tons per year. The St. 
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Helens mill has operated at near capacity for several years, and St. Helens pro- 
duction of paper and paper products for the past five calendar years was: 


Tons 
Nee nantinmnmasnnnes 59, 449 
oe ariaenemaaeediegniermeetisenin 64, 728 
ee 56, 178 
a a 56, 053 
Relea UR eel td rae lai A aC 55, 124 


During the ten year period from January 1, 1943 to December 31, 1952, 
St. Helens net sales increased from $5,435,053 to $9,258,508, and its net income 
increased from $357,754 to $1,090,940. As of December 31, 1952, its total assets 
were $15,223,754, and its net worth was $9,436,441. 

St. Helens purchased materials, including logs, used in the manufacture of 
paper and paper products, as described in subparagraph five of PARAGRAPH 
ONE herein, in commerce, as “commerce” is defined in the Clayton Act, and 
offered to sell, sold and distributed said products in said commerce in several 
of the States of the United States. Said sales were made through its exclusive 
sales agency, the Graham Paper Company of St. Louis, Missouri, to jobbers, 
wholesale and chain grocers, large consumers and paper converters. Approxi- 
mately 78 percent of such products were sold in the Pacific Coast States. 

PARAGRAPH THREE: For several years prior to June 5, 1953: 

(1) Substantial competition, and substantial potential competition, existed 
between respondent and St. Helens, and between each of them and others 
in the offering to purchase and purchasing in interstate commerce of ma- 
terials used in the manufacture of paper and paper products, as described 
in subparagraph five of PARAGRAPH ONE herein, and in the offering 
to sell and selling of said products in interstate commerce. 

(2) Approximately 85 percent of the sales of said products, which were 
made in the Pacific Coast States, were made by respondent, St. Helens, 
and Longview Fibre Company of Longview, Washington. 

(3) Respondent’s sales of said products were made to paper converters, 
jobbers and consumers, and through its subsidiaries or affiliates which 
were in active competition with many of said converters and jobbers. Re- 
spondent’s sales of said products accounted for approximately 50 percent 
of the total sales of such products in the Pacific Coast States. 

(4) St. Helens sold said products through its sales agency, the Graham 
Paper Company, both to paper converters and jobbers. These sales ac- 
counted for approximately 20 percent of the total sales of such products 
in the Pacific Coast States. 

(5) Longview Fibre Company, which had a capacity of approximately 
250 tons per day for manufacturing coarse kraft paper, manufactured some 
of said product. It made direct sales of the said products which it manu- 
factured to paper converters, and sold these products, intended for resale 
to jobbers, retailers and consumers, through Blake Moffit & Towne, gen- 
erally throughout the Pacific Coast States and other areas in which that 
jobber had outlets. Longview Fibre Company’s sales of said products ac- 
counted for approximately 15 percent of the total sales of such products in 
the Pacific Coast States. 

Independent paper converters in the Pacific Coast States were limited, in most 
instances, for their supply of said products to respondent, St. Helens and Long- 
view Fibre Company, or to one or more of these companies. Some of these 
converters had a subsidiary or affiliate of respondent as a principal competitor 
in the sale of their converted products. Independent jobbers were limited, in 
most instances, for their principal source of supply of said products to respondent 
and St. Helens, and had as principal competitors in the resale of said products 
respondent’s subsidiary, Zellerbach Paper Company, and Longview Fibre Com- 
pany’s exclusive jobber in the Pacific Coast States, Blake, Moffit & Towne. 

The supply of pulp wood in the Western States of the United States is largely 
concentrated in the States of Oregon and Washington. A substantial part of 
the present and potential supply of such pulp wood is owned or controlled by 
pulp manufacturers with plants located in that area. The aforenamed com- 
panies are the only pulp manufacturers engaged extensively in the manufacture 
of said products, as described in subparagraph five of PARAGRAPH ONE herein, 
in the Pacific Coast States. 

A significant development in the paper industry in the Pacific Coast States 
in the past several years has been the increasing demand for, and greater use 
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of, bleached sulphate (kraft) paper. Because of its strength, high absorbency, 
and other characteristics, it is superior to other papers for many uses. Respond- 
ent has enjoyed the major part of this market in the Pacific Coast States, 
and was contemplating increasing its capacity for manufacturing such bleached 
paper. In 1951 St Helens instituted a modernization program which included 
a substantial increase in its bleaching equipment in order to increase its share 
of this profitable and expanding market. The installation of this equipment, 
as planned, was practically complete prior to June 5, 1953. 

PARAGRAPH FOUR: Op or about June 5, 1953, respondent acquired all, or 
substantially all, of the outstanding shares of St. Helens’ common stock at 
the exchange ratio of one share of respondent’s common stock for each one and 
one-sixth shares of St. Helens’ common stock by exchanging 339,806 shares of 
its common stock, valued at approximately $9.557.000 for 396,44144 shares of 
St. Helens’ common stock. St. Helens is presently operated as a subsidiary of 
respondent. 

PARAGRAPH FIVE: The effect of the aforesaid acquisition by respondent of 
control of St. Helens may be substantially to lessen competition or to tend to 
create a monopoly in the lines of commerce, as “commerce” is defined in the 
Clayton Act, in which respondent and St. Helens were engaged in the Western 
States, and more particularly in the Pacific Coast States of the United States, 
and in each of them. 

More specifically, the aforesaid effects include the actual or potential lessening 
of competition and a tendency to create a monopoly : 

(1) in the purchase of materials, including pulp wood, for the manu- 
facture of paper or paper products, as described in subparagraph five of 
PARAGRAPH ONE herein; 

2) in the manufacture and sale of said products by the removal of 
one of the three substantial competing manufacturers, thus substantially 
increasing respondent’s market position and dominance ; 

(3) by eliminating one of the substantial independent producers of said 
products ; 

(4) by eliminating St. Helens as an independent source of supply for 
many converters, thus causing such converters to become largely dependent 
upon respondent, which is also one of their principal competitors; 

(5) by eliminating St. Helens as the only substantial independent source 
of supply for many jobbers, thus causing such jobbers to become dependent 
upon respondent, which is also one of their principal competitors; and 

(6) by eliminating opportunities which converters and jobbers have to 
exercise any determining influence over the supply or price of said products, 
or to engage in any independent market behavior contrary to the interest 
of respondent. 

PARAGRAPH six: The foregoing acquisition, acts and practices of respondent, 
as hereinbefore alleged and set forth constitute a violation of Section 7 of the 
Clayton Act (U. 8S. C. Title 15, Sec. 18) as amended and approved December 29, 
1950. 

WHEREFORE, THE PREMISES CONSIDERED, the Federal Trade Commission on this 
15th day of February A. D., 1954, issues its complaint against said respondent, 


NOTICE 


Notice is hereby given you, Crown Zellerbach Corporation, respondent herein, 
that the 4th day of May, A. D., 1954, at 10 o’clock is hereby fixed as the time, 
and San Francisco, California as the place when and where a hearing will be 
had before Abner FE. Lipscomb, a hearing examiner of the Federal Trade 
Commission, on the charges set forth in this complaint, at which time and place 
you will have the right under said Act to appear and show cause why an 
order should not be entered requiring you to cease and desist from the violations 
of law charged in this complaint. 

You are notified that the opportunity is afforded you to file with the Com- 
mission an answer to this complaint on or before the twentieth (20th) day 
after service of it upon you. Such answer shall contain a concise statement 
of the facts which constitute the ground for defense and shall specifically admit 
or deny each of the facts alleged in the complaint unless you are without 
knowledge, in which case you shall so state. Failure to file an answer to or 


plead specifically to any allegation of the complaint shall constitute an admission 
of such allegation. 
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If respondent desires to waive hearing on the allegations of fact set forth 
in the complaint and not to contest the facts, the answer may consist of a 
statement that respondent admits all the material allegations of fact charged 
in the complaint to be true. Such answer will constitute a waiver of any hearing 
as to the facts alleged in the complaint and findings as to the facts and con- 
clusions based upon such answer shall be made and order entered disposing 
of the matter without any intervening procedure. The respondent may, however, 
reserve in such answer the right to submit proposed findings and conclusions 
of fact or of law under Rule XXI, and the right to appeal under Rule XXIII. 

Failure to file answer within the time above provided and failure to appear 
at the time and place fixed for hearing shall be deemed to authorize the 
Commission and hearing examiner Abner EB. Lipscomb, without further notice, to 
find the facts to be as alleged herein and to issue an appropriate order requiring 
the respondent to divest itself of all stocks, assets or other interest acquired 
by it from St. Helens Pulp and Paper Company. 

IN WITNESS WHEREOF, the Federal Trade Commission has caused this, its 
complaint, to be signed by its Secretary, and its official seal to be hereto affixed, 
at Washington, D. C., this 15th day of February, A. D., 1954. 

By the Commission. 

SEAL ALEx. AKERMAN, Jr., Secretary. 


UNITED STATES OF AMERICA BEFORE FEDERAL TRADE COMMISSION 


Commissioners: John W. Gwynne, Chairman, Robert T. Secrest, Sigurd Ander- 
son, William C. Kern, Edward T. Tait. 


Docket No. 6180 
In the Matter of Crown Zellerbach Corporation, a Corporation 
FINAL ORDER 


This matter having come on to be heard upon the cross-appeals of respondent 
and counsel supporting the complaint from the hearing examiner’s initial 
decision and upon the briefs and oral argument of counsel in support thereof 
and in opposition thereto; and 

The Commission having rendered its decision denying in part and granting in 
part both the appeal of respondent and of counsel supporting the complaint, 
and having directed that the order contained in the initial decision be modified 
in accordance with its views as therein expressed : 

IT Is ORDERED that the order contained in the initial decision be, and it hereby is, 
modified to read as follows: 

“IT IS ORDERED that the respondent, Crown Zellerbach Corporation, a corpora- 
tion, and its officers, directors, agents, representatives, and employees shall divest 
itself absolutely, in good faith, of all assets, properties, rights and privileges, in- 
cluding but not.limited to timberlands, cutting rights, timber, plant, machinery, 
equipment, trade names, trademarks and good will acquired by Crown Zellerbach 
Corporation as a result of the acquisition by Crown Zellerbach Corporation of 
the stock or share capital of the St. Helens Pulp & Paper Company, together with 
so much of the plant machinery, buildings, improvements and equipment of what- 
ever description that has been installed or placed on the premises of the St. 
Helens plant by respondent as may be necessary to restore St. Helens Pulp & 
Paper Company as a competitive entity in the paper trade, as organized and in 
substantially the basic operating form it existed at or around the time of the 
acquisition. 

“IT IS FURTHER ORDERED that in such divestment no property above mentioned 
to be divested shall be sold or transferred, directly or indirectly, to anyone who 
at the time of the divestiture is a stockholder, officer, director, employee, or agent 
of, or otherwise directly or indirectly connected with or under the control or in- 
fluence of, respondent or any of respondent’s subsidiaries or affiliated companies. 

“IT 18 FURTHER ORDERED that pending the divestiture herein ordered, respond- 
ent, Crown Zellerbach Corporation, a corporation, its officers, agents, representa- 
tives and employees shall refrain from: 

“1. Cutting or removing any timber or forest residuals on or from lands owned 
or upon which cutting rights were possessed which were acquired and held by 
Crown Zellerbach Corporation as a result of the acquisition by Crown Zellerbach 
Corporation of the stock or share capital of the St. Helens Pulp & Paper Com- 
pany. 
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“2. Offering for sale, selling or distributing any timber, forest residuals or 
cutting rights from lands acquired and held by Crown Zellerbach Corporation as 
a result of the acquisition by Crown Zellerbach Corporation of the stock or 
share capital of the St. Helens Pulp & Paper Company. 

“IT IS FURTHER ORDERED that respondent, Crown Zellerbach Corporation, 
shall, within sixty (60) days from the date of the service upon it of this order, 
submit in writing, for the consideration and approval of the Federal Trade 
Commission, its plan for compliance with this order, such plan to include the 
date within which compliance can be effected, the time for compliance to be 
hereafter fixed by order of the Commission, jurisdiction being retained for 
these purposes.” 

IT IS FURTHER ORDERED that the findings, conclusions and order, as modified, 
contained in the initial decision be, and they hereby are, adopted as those of 
the Commission. 

By the Commission, Commissioner Kern not participating. 


SEAL Rosert M. Parrisu, Secretary. 
Issued : December 26, 1957. 


UNITED STATES OF AMERICA BEFORE FEDERAL TRADE COMMISSION 


Commissioners: John W. Gwynne, Chairman, Robert T. Secrest, Sigurd Ander- 
son, William C. Kern, Edward T. Tait. 


Docket No. 6180 
In the matter of Crown Zellerbach Corporation, a Corporation 
OPINION OF THE COMMISSION 


By Tait, Commissioner: 

The complaint in this proceeding charges respondent with violating the pro- 
visions of Section 7 of the Clayton Act (15 U. 8. C., Section 18), as amended,* 
by acquisition of St. Helens Pulp and Paper Company, a corporation. The 
hearing examiner found that the allegations of the complaint were sustained 
and issued an order requiring divestiture. This matter is before the Commission 
upon the cross-appeals of respondent and counsel supporting the complaint. 
Respondent principally contends in its appeal that certain essential findings 
of the hearing examiner are not supported by the evidence and that the form 
of the order contained in the initia] decision is unreasonable as to several 
requirements. Counsel supporting the complaint contend that the order is not 
sufficiently broad in scope to accomplish the purposes of the statute. 

Respondent, Crown Zellerbach Corporation, a corporation (sometimes herein- 
after referred to as Crown), directly and through its subsidiaries, is engaged 
principally in the production and in the sale and distribution of pulp, paper 
and paper products. It ranks as one of the largest producers of paper and 
paper products in the United States. Crown is a fully integrated producer of 
pulp, paper and paper products in the United States, and through Canadian 
subsidiaries is an integrated producer of pulp, paper, paper products, plywood, 
lumber and lumber products in Canada. In its United States operations, respon- 
dent owns and controls timber reserves; produces its own pulp requirements; 
manufactures various kinds of paper; converts paper into paper products; and 
sells paper and paper products to converters, jobbers and others. Crown owns 
and operates western mills in Camas, Washington; West Linn, Oregon; Port 
Angeles, Washington; Lebanon, Oregon; Port Townsend, Washington; Antioch, 
California ; and Los Angeles, California. 


1 Section 7 reads in pertinent part as follows: : 

“That no corporation engaged in commerce shall acquire, directly or indirectly, the 
whole or any part of the stock or other share capital and no corporation subject to the 
jurisdiction of the Federal Trade Commission shall acquire the whole or any part of the 
assets of another corporation engaged also in commerce, where in any line of commerce 
in any section of the country, the effect of such acquisition may be substantially to 
lessen competition, or to tend to create a monopoly.” 
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Net sales of respondent and its subsidiaries in the year ended December 31, 
1955, were $414,080,000. In the fiscal year ended April 30, 1953, respondent 
produced paper and paperboard as follows: 


395,383 tons of newsprint and other printing papers ; 
332,343 tons of wrapping papers ; 

115,976 tons of tissues and sanitary papers ; and 
50,682 tons of paperboard. 


During the eleven year period from May 1, 1942, to April 30, 1953, respondent’s 
annual net sales increased from $84,656,362 to $252,765,012. 

St. Helens Pulp and Paper Company (referred to hereinafter as St. Helens) 
was, prior to the acquisition, a corporation doing business by virtue of the laws 
of the State of Oregon, with its principal office and place of business located 
at St. Helens, Oregon. It was a fully integrated mill, owning and controlling 
its own timber reserves, producing most of its own pulp requirements, manu- 
facturing various kinds of paper, converting paper into paper products, and 
selling paper and paper products to converters, jobbers and others. 

On February 17, 1953, Crown entered into a memorandum of intent with the 
Board of Directors of St. Helens which provided that respondent would offer 
to exchange its own common stock for the shares of St. Helens, and in 1953, 
respondent acquired substantially all of St. Helens stock in exchange for 
339,806 shares of its own common stock, valued at approximately $9,557,000. 
St. Helens was fully merged into respondent on September 12, 1955. 

Among respondent’s arguments on this appeal are the following: 

(1) That the line of commerce is trade coarse paper * rather than Census 
coarse paper * as determined by the hearing examiner ; 

(2) That the appropriate section of the country is the nation or at least 
the area west of the Mississippi River rather than the Eleven Western 
States (sometimes hereafter referred to as the West), as determined by 
the hearing examiner ; * 

(3) That the acquisition of St. Helens does not have the potentiality of 
adverse competitive consequences prohibited by Section 7. 

Considering the first contention, it is noted that the phrase “in any line of 
commerce,” as used in Section 7, is comprehensive and means that if the for- 
bidden effect or tendency is produced in one out of all the various lines of 
commerce, the words “in any line of commerce” literally are satisfied. United 
States v. E. I. du Pont de Nemours & Co., 353 U. 8. 586; H. R. Rep. No. 1191, 
S8ist Cong., Ist Sess. (1949) ; S. Rep. No. 1775, 8ist Cong., 2nd Sess. (1950). 

In this connection, a question for determination is whether or not the coarse 
paper line, including wrapping, bag and sack papers and converting papers, 
which the hearing examiner refers to as Census coarse papers, is a “line of 
commerce” within the meaning of the Clayton Act. 

All such papers are in a relatively allied line, particularly in respect to markets 
and end uses. They generally relate to the packaging and wrapping field where 
a flexible type packaging material is appropriate or desirable. Wrapping papers, 
as the name implies, are made and used primarily for wrapping; they are 
produced in many sizes, colors, finishes, weights and other specifications ap- 
propriate for this field. Similar considerations apply as to bag and sack papers 
and other converting papers. Such factors as physical characteristics, markets, 
prices, and uses, all or in part tend to distinguish these papers from other papers 
and paperboard. 

Distinctions among individual types of paper or paperboard are readily 
apparent. As an example, one of the papers which respondent would include 
with the relevant product is container board, a separate category in the broad 





2Trade coarse paper is a term used to cover the following classifications of paper: 
wrapping, bag, sack and converting papers, special industrial papers, sanitary tissue and 
other tissue papers, and paperboard, which includes containerboard, bending board, and 
other paperboard categories. 

’Census coarse paper includes those papers defined bv the Bureau of the Census as 
coarse papers and includes wrapping papers, bag and sack papers and other converting 
papers. 

, The Eleven Western States are as follows: the Pacific Coast States, Washington, 
Oregon, California, and the Mountain States, Montana, Idaho, Wyoming, Colorado, New 
Mexico, Arizona, Utah, and Nevada. 
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line of trade coarse papers. Container board is used in the manufacture of 
boxes, particularly the corrugated paper box. This is ordinarily a heavier paper 
than the usual run of wrapping and bag papers. Container board also utilizes 
a high proportion of waste paper as compared with the coarse wrapping and 
bag papers, resulting generally in a lower quality paper. In addition, these 
particular papers involve different markets. Container board is made into 
boxes and sold to manufacturers of products requiring strong, lightweight ship- 
ping containers. Wrapping papers and bags (the converted product) are gen- 
erally sold in markets which include paper jobbers, wholesalers, such as grocery 
wholesalers, and large consumers, such as chain grocers, ultimately to be used 
in large part by retailers for packaging or wrapping at the point of sale to 
the consumer. Moreover, there is evidence of price variations as between such 
categories of paper or paperboard. These and other differentiating factors il- 
lustrate the distinctiveness of the competitive fields involved in the broad trade 
coarse paper line. 

It is argued by the respondent that some of the papers in the coarse wrapping, 
bag, sack, and converting paper field are substantially similar to some of the 
papers in other fields and that since they may be used interchangeably, the 
product line of commerce should not be so narrowly defined. The nature of 
many papers indicates that they are unsuitable generally for any purpose other 
than that for which they are made, such as toilet tissue. On the other hand, 
some papers such as certain container boards and certain wrapping papers might 
replace each other in use, but the evidence indicates that there is little such 
substitution in actual practice. 

It is our opinion, in view of the foregoing considerations, that the coarse paper 
line relating generally to coarse wrapping papers, bag and sack papers and con- 
verting papers is a sufficiently distinct product line to be a “line of commerce” 
within the meaning of Section 7. To the extent that the hearing examiner relied 
on factors other than those mentioned in this opinion in determing the relevant 
line of commerce, the initial decision does not represent the view of the Com- 
mission. 

Relative to respondent’s contention as to the section of the country, we are 
satisfied that in this instance the E'ever Western States, as found by the hear- 
ing examiner, is an appropriate section. This area constitutes the greater 
natural market for the Western producers of the relevant product and it is the 
market in which both Crown and St. Helens made the majority of their sales 
of this product. 

In 1952, 85% of St. Helens’ domestic sales were in the Eleven Western States. 
The Pacific Coast States alone accounted for 88.7% of its sales within the 
Eleven Western States and 75.4% of its sales in the United States. Respondent 
also sold 80% to 85% of its products comparable to those produced by St. Helens 
in the Eleven Western States with the greater portion being sold in the Pacific 
Coast States. In 1952, 68% of respondent’s wrapping paper, 86.4% of its con- 
verting paper and 69.2% of its bags were sold in the Pacific Coast States, while 
14% of its wrapping paper, 1.5% of its converting paper and 15.4% of its bags 
were sold in the Mountain States. 

It may be fairly concluded with consideration given to all the evidence that 
sales of the papers involved in this proceeding in the Eleven Western States 
from producers outside this area were relatively insignificant. The record shows 
that Western supplies of the relevant coarse papers and the products into which 
they are converted have come primarily from Western mills. Factors such as 
the preferences of purchasers and particularly the high cost of shipping over 
long distances have resulted in effectively separating the West as a competi- 
tive area from the rest of the country with respect to the relevant product line. 

The evidence is likewise sufficient to show that the three Pacific Coast States, 
California, Oregon and Washington, constitute a section of the country, within 
the meaning of Section 7, for much the same reasons. This is where the great 
bulk of the domestic sales, of the papers involved, by Crown and St. Helens 
were concentrated. For the purpose of this decision, however, the Eleven 
Western States will be regarded as the appropriate section. 

The relevant market here is a substantial market. Papers in the coarse 
wrapping, bag, sack and converting paper field accounted for 437,384 tons of 
the production in the West in 1953, which was 36.3% of the total paper produced 
in the area exclusive of paperboard. 

In terms of the relevant market, a further question for consideration is 
whether the effect of the acquisition may be substantially to lessen competition 

25690—58——16 








238 LEGISLATION AFFECTING THE CLAYTON ACT 


or tend to create a monopoly. Both Crown and St. Helens were substantial 
producers of the coarse wrapping, bag, sack, and converting papers. About 
84% of the production of St. Helens was in this line and, other than for news- 
print and printing papers, over 50% of Crown’s production. Such papers ac- 
counted for about 30% of all grades of paper and paperboard produced by Crown. 
In 1953, the production in tons of Crown and St. Helens of these papers as com- 
pared with other trade coarse papers was as follows: 


| Industry Crown’s | Ise, Helens 
| 


Category of paper totalin | Crown | percent- |St.Helens) percent- 

west age of age ol 

total total 
SP cssineinwbnienbiatenie 437,384 | 225,276 51.5 48, 155 11.0 
Special industrial papers...................-..-.-.-.- 53, 099 43, 382 81.7 3, 052 5.7 
IIR is aac denn ckdndiewendonnedl 112, 536 76, 532 68 0 1,513 1.4 
tk. cin cama seinen eres 36, 052 13, 211 36 7 , 858 7.9 
ee eninmamintinnanl 587, 708 56, 729 96 413 a 

God ose hatnonebebmocacenasescuecenie 448, 020 9, 761 2.2 166 . 04 

Special paper board stock.....................-...--- ND Bidh eaknbbinnncnncwn 1, 460 54 


The total industry production in the West of the coarse papers in the wrapping, 
bag and allied paper field for 1954 was 455,934 tons. This was shared among 
the various Western producers as follows: 





Tons Percent 
| 
i ie esac een pudeehotenemmonas 242, 539 53.2 
ea aseebruneeiadnriineneoeneanaéd 49, 317 10.8 
RI REE I I RT SRE TE EE Ra 80, 108 17.6 
ee. ncepasinedbebesmacenuawme’s 56, 068 12.3 
Oregon Pulp & eee Co. and Columbia River Paper Co 14, 540 3.2 
I ein teinenmecio anes coon 6, 929 1.5 
Potlatch Forests, Inc.._...-- 4, 990 3.3 
Inland Empire Paper Co-_--- nl 681 1 
a ads Cia bani ai ania Manica isansanyeeanbbes | ee 
ee a ew eupisaninmbentanadnmedanilanasen 377 on 
ET “I ON ot ac tan Uslicnapsnubdcbnietnacdgadpedbwaseebneecens 304 1 


Crown and St. Helens prior to the acquisition were competing in the sale of 
the relevant product in the West. At the time of the acquisition, there were 
only ten producers of such products in the West, and four of the ten manu- 
factured only small quantities. In 1952, Crown, St. Helens, Longview Fibre 
Company, and St. Regis Paper Company, in combination, produced 94.2% of 
the total; in 1954, 93.9% of the total. Of the four, only Crown, St. Helens and 
Longview Fibre Company sold a relatively broad line of wrapping papers, bag 
papers and allied papers which was of particular importance to the jobbing 
trade. St. Regis sold only a limited selection of such papers. Its production 
was principally in bleached shipping sack paper. Longview Fibre Company, 
while it produced and sold a relatively broad line, converted a substantial 
portion of its production and sold jobbing papers to only three jobbers. 

Respondent produced 51.5% and St. Helens 11.0% of the relevant product 
in the West in 1953, for a total of 62.5% of the Western production. This 
clearly constituted a predominant share of the market considering its relative 
isolation. One immediate result of the acquisition was to remove from the 
Western supplier market an important, fully integrated competitor having its 
own timber reserves, pulp manufacturing and converting facilities and fully 
developed sales outlet to the trade, Another immediate result was to increase 
significantly the size of respondent in the relevant line of commerce in which 
it already had a commanding lead. 

Respondent, a company which produced in the West.in 1953, 56.2% of all the 
paper produced in the area and 27.3% of the paper and paperboard production 
combined, was by far the leading producer in the relevant line of papers with 
51.5% of the total. In 1954, the year following the acquisition, of the 455,934 
tons of the relevant papers produced, Crown manufactured 242,539 tons, or 
53.2%, plus 49,317 tons or 10.8% through St. Helens, for a total of 64%. Only 
two Western competitors produced any significant volumes of such papers in 
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this year. These were Longview Fibre Company with 80,108 tons or 17.6% 
of the total and St. Regis Paper Company with 56,068 tons or 12.3%. 

Crown’s position has been additionally enhanced as a result of the acquisition 
because through its jobber division, Zellerbach Paper Company, it is now com- 
peting with many more jobbers for which it has become a major supplier. The 
record demonstrates that jobbers must have a dependable source of supply of 
a wide range of papers in the relevant line to be competitive. Very few pro- 
ducers in the West supplied a substantially broad line of such papers, and 
suppliers outside the West were generally unreliable sources, particularly in 
times of paper shortages. Clearly, with the elimination of St. Helens, Western 
jobbers generally have been severely restricted as to sources from which the 
relevant papers may be purchased. It likewise appears that many converters 
which formerly could look to St. Helens for purchases of the relevant papers 
must now depend upon Crown as a primary source of supply, a company which 
is a major competitor since Crown converts a substantial share of its production. 

There is little to suggest in this record that the competition represented by 
St. Helens will be effectively replaced in the foreseeable future by other paper 
mills. Respondent has listed a number of companies which it regards as new 
entrants to the market since 1949. Some of the companies referred to as new 
entrants do not as yet have mills producing in the West and others either do 
not produce the papers in the line here relevant or they produce generally in 
selective categories of papers. One such company is St. Regis, whose principal 
production in the pertinent line was in the category of shipping sack paper. 

There is no indication that any new firm will produce a relatively broad line 
of the coarse papers so as to become a substantial supplier for jobbers and con- 
verters, nor is there any indication that any new supplier will offer the form 
of competition such as evidenced by the extra services which it had been cus- 
tomary for the St. Helens mill to provide. Under the circumstances, it does not 
appear that new entrants will measurably offset the lessening of competition 
apparent in this record. 

Respondent points out that, in 1947, Crown accounted for 33.4% of the total 
Western production of all grades of paper and paperboard and that by 1953 
its share was reduced to 29.4%. In the same period, however, Crown’s own 
production increased from 568,068 tons to 744,455 tons, exclusive of St. Helens. 
These production statistics cover, of course, the full range of paper and paper- 
board produced in the West. There is no substantial evidence that respondent’s 
position has so declined in the line of papers relevant to this inquiry. 

The record contains evidence to the effect that many paper-making machines 
in use in the West are capable of producing a relatively wide range of papers 
and paperboard. While this may indicate a potential for increased competition 
from paper companies now producing papers other than those involved in this 
proceeding, it does not appear that this is a substantial factor to be considered. 
Many paper mills produce in those areas of competition for which they are most 
appropriately equipped. Economic factors control to a large extent the types 
of papers which will be produced in particular mills. From the circumstances 
presented in this record, it does not appear likely that substantial shifts in pro- 
duction are to be expected, at least under ordinary market conditions. 

Respondent argues that the coarse wrapping, bag and allied paper line was 
one which St. Helens itself planned to abandon, so that the acquisition could 
not have a substantial effect on competition. While St. Helens planned to pro- 
duce other types of papers, the testimony indicates that it also planned to con- 
tinue to supply its customers’ needs of the same papers it had been making, 
particularly its jobber customers. 

Considering all the factors, we conclude that the effect of this acquisition may 
be substantially to lessen competition or tend to create a monopoly in the relevant 
line of commerce and, as such, is in violation of Section 7 of the Clayton Act. 

Respondent argues that since St. Helens was in some financial difficulty as a 
result of its modernization program, it was not an effective competitor but, 


rather, was in a failing condition. Under these circumstances, respondent con- 
tends that the Commission cannot find the acquisition to be in violation of Sec- 
tion 7, citing as authority International Shoe Co. v. Federal Trade Commission, 
280 U. 8S. 291. In that case, the facts disclose a corporation with resources so 
depleted and the prospect of rehabilitation so remote that it faced the grave prob- 
ability of a business failure. Such is not the case here. 

As of December 31, 1952, St. Helens’ total assets were $15,22 


,223,754, and its net 
worth was $9,436,441. St. Helens’ annual net sales in the 10-year period between 
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January 1, 1943, and December 31, 1952, increased from $5,435,053 to $9,258,508. 
Its annual net income during the same period increased from $357,754 to $638,534, 
the latter amount not including proceeds from insurance on the life of the com- 
pany’s late president or credit in connection with the excess profits tax. From 
1948 to 1952 St. Helens’ earnings per share of common stock ranged from a 
low of $.66 in 1945 to a high of $3.56 in 1948, with earnings of $2.73 in 1952, which 
earnings apparently are based on net profits, including the aforementioned excess 
profits tax refund and the proceeds from the life insurance policy. Beginning 
in 1929, St. Helens paid dividends in every year except 1932. There are no facts 
in this record to clearly indicate that St. Helens would have been unable to com- 
plete its modernization program. We are of the opinion that St. Helens had been 
and was at the time of the acquisition an effective competitor, and that there is 
no sufficient reason to believe that it was in a failing or bankrupt condition. 

The hearing examiner, during the course of this proceeding, denied respond- 
ent’s motion to strike from evidence an economic survey identified in the record 
as Commission’s Exhibit 176. Respondent now requests that we order this evi- 
dence stricken from the record. However, no substantial reason has been ad- 
vanced to warrant its being stricken.’ In the initial decision, the hearing exam- 
iner gave the survey no consideration because he believed it to be of questionable 
probative value. Nor have we relied upon it in making our decision. Respondent 
seems to argue in substance that if the Commission agrees the survey is lacking 
in probative value and should not be considered, it then follows it should be 
stricken. We cannot agree with such contention. We are of the opinion that 
the survey evidence should remain in the record. 

Respondent additionally objects to a number of the hearing examiner’s con- 
clusions. It is believed that such objections have been answered in substance by 
our determination of the principal questions raised on this appeal. 

Finally to be considered in connection with both appeals are the arguments of 
respondent and counsel supporting the complaint with respect to the requirements 
of the order. 

Respondent contends that the order is unreasonable chiefly because it requires 
divestiture of a property which respondent has substantially added to or im- 
proved. It is noted that Crown has added new machinery and improvements 
to the St. Helens property valued at $14,300,817, as found by the hearing ex- 
aminer ; but, clearly, the broad purpose of the statute cannot be thwarted merely 
because respondent has commingled its own assets with those of the acquired 
firm. However, it is not believed that the order should necessarily require the 
divestiture of all such assets added to the property by the respondent if the 
divestment may be otherwise accomplished without destroying the operating con- 
dition and organization of the acquired mill, substantially as it existed at or 
around the time of the acquisition. 

Respondent suggests that, under the circumstances, it would be appropriate 
for the order to require Crown to submit, within a reasonable time, a plan for 
compliance. Such a procedure appears to have considerable merit in this in- 
stance and we believe the order should so provide. It is our further opinion that 
in said plan for compliance, respondent should specify the time in which it can 
reasonably carry out the divestiture. The Commission will thereafter fix the 
date within which compliance is to be effected. 

We have also considered respondent’s objection to the order that the disqualifi- 
eation of Crown’s stockholders may preclude most potential investors. We be- 
lieve that the order will contain no unreasonable restriction if it is modified to 
make clear that present stockholders may be qualified as purchasers if they dis- 
pose of such stock holdings in Crown prior to the actual divestiture. 

Counsel supporting the complaint argue principally that the order permits 
piecemeal selling of the St. Helens property and that to be effective it should 
require divestiture in such a manner that St. Helens will be restored as the com- 
petitive factor it was prior to the acquisition. As previously indicated, we are of 
the opinion that the order should require the substantial restoration of the com- 
petitive entity destroyed. A remedy of this nature is necessary since one of the 
adverse effects of the acquisition was to remove St. Helens as a competitor, and, 
by so doing, to severely restrict the sources of supply of Western jobbers and con- 
verters. To permit piecemeal sale of the property would only partially correct 
the harm that has been rendered to competition. 





5The Administrative Procedure Act. Section 7 (c), Public Law 404, 79th Congress 
(1946): the Attorney General’s Manual on the Administrative Procedure Aet, p. 76 
(1947) and citations therein. 
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It is directed, therefore, that the order contained in the initial decision be 
modified in accordance with the views herein expressed. 

The appeals of both respondent and counsel supporting the complaint are 
granted to the extent indicated in this opinion, and otherwise denied. 


Mr. Kern did not participate in the decision of this matter. 
December 26, 1957. 


Filed February 26, 1957 
UNITED STATES OF AMERICA BEFORE FEDERAL TRADE COMMISSION 
Docket No. 6180 
In the Matter of Crown Zellerbach Corporation, a Corporation 


INITIAL DECISION 


By Earl J. Kolb, Hearing Examiner. 
L. E. Creel, Jr., Dwight L. Carhart, J. Wallace Adair, and William N. 
Early, for the Commission. 
Philip 8S. Ehrlich, R. J. Hecht, and Philip 8. Ehrlich, Jr., San Francisco, 
California; and 
Sullivan & Cromwell, by Arthur H. Dean, Howard T. Milman, Marvin 
Schwartz, and Jerome Gotkin, New York, New York, for respondent. 

This proceeding is based upon a complaint charging the respondent Crown 
Zellerbach Corporation, a corporation, with violation of Section 7 of the Clayton 
Act, as amended, and approved December 29, 1950, by reason of its acquisition 
of St. Helens Pulp & Paper Company, a corporation. This proceeding is now 
before the undersigned hearing examiner for final consideration on the com- 
plaint, answer thereto, testimony and other evidence, and proposed findings as 
to the facts and conclusions, together with briefs and reply briefs presented 
by counsel. The hearing examiner has given consideration to the proposed 
findings as to the facts and conclusions submitted by both parties and briefs 
in support thereof, and all findings of fact and conclusions of law proposed by 
the parties respectively, not hereinafter specifically found or concluded are 
herewith rejected, and the hearing examiner, having considered the record 
herein and being now fully advised in the premises, makes the following find- 
ings as to the facts and conclusions drawn therefrom and order: 


I. CROWN ZELLERBACH CORPORATION 


1. Respondent Crown Zellerbach Corporation (hereinafter referred to as 
Crown) is a corporation organized under and by virtue of the laws of the 
State of Nevada with its principal office and place of business located at 343 
Sansome Street, San Francisco, California. 

2. Crown Zellerbach Corporation was incorporated under the name Zellerbach 
Corporation on August 28, 1924. At that time it was engaged in the paper 
business as a wholesale paper merchant. In 1928 it merged with Crown Willa- 
mette Paper Company and become Crown Zellerbach Corporation. At the time 
of this merger Crown Willamette was engaged in the manufacture of coarse 
papers and newsprint with mills at Camas, Washington; West Linn and 
Lebanon, Oregon; and Floriston, California; and controlled the Pacific Mills, 
Limited, in British Columbia. 

3. Respondent, directly or through its subsidiaries, is engaged principally in 
the production and in the sale and distribution of pulp, paper, and paper prod- 
ucts in interstate commerce, and is one of the largest manufacturers of pulp 
and paper in the world, ranking second in the production of paper and paper 
products in the United States. Respondent is a fully integrated producer of 
pulp, paper and paper products in the United States and through Canadian 
subsidiaries is an integrated producer of pulp, paper, paper products, plywood, 
lumber and lumber products in Canada. In its operation in the United States, 
respondent owns and controls timber reserves and conducts logging operations; 
produces its own pulp requirements; manufactures paper of various kinds; 
converts paper into paper products and sells paper and paper products to 
converters, jobbers and others. 

4. Respondent produces unbleached and bleached groundwood, sulphite and 
sulphate (kraft) pulp. A small amount of this pulp is sold to other paper and 


paperboard manufacturers, but the major portion is manufactured into paper by 
the company. 
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5. The papers manufactured by respondent consist of the following major 
grades: newsprint, groundwood papers, gloss book paper, towel paper, machine 
glazed and machine finish wrapping papers, butcher papers, gumming papers, 
waxing papers, bag papers, multiwall sack papers, envelope papers, other con- 
verting papers, other kraft papers, napkins, toilet and facial tissues, and specialty 
paperboard. Some of these products are sold in finished form for consumer 
uses, others to manufacturers and converters for further fabrication, and the 
balance is converted by the company into various products for consumer use. 

6. Respondent owns and operates a number of mills for the production of 
paper. All of these mills have one or more pulp mills as part of their plant 
facilities except the new mill at Antioch, California, which will use pulp shipped 
from Canada and the mill at Los Angeles, California, which uses pulp shipped 
from respondent’s Camas mill. These mills are as follows: 

Camas, Washington.—This mill has fourteen paper machines which produce 
fine paper and substantially all grades of trade coarse paper. Paper capacity: 
710 tons per day. 

West Linn, Oregon.—This mill has ten paper machines producing principally 
newsprint and gloss book paper, groundwood specialties, sulphite wrapping 
papers and toweling. Paper capacity: 620 tons per day. 

Port Angeles, Washington.—This mill has three paper machines making news- 
print. Paper capacity: 445 tons per day. 

Lebanon, Oregon.—This mill has two paper machines producing wrapping 
paper specialties. Paper capacity: 55 tons per day. 

Port Townsend, Washington.—This mill has two paper machines, one of 
which produces kraft board and the other of which produces kraft bag and 
wrapping paper. Paper capacity: 335 tons per day. 

Antioch, California.—Scheduled to begin production in September 1956. This 
mill will have daily capacity to produce 310 tons per day. 

Los Angeles, California.—In November 1955, respondent began producing sani- 
tary tissues on an unique paper machine in its Los Angeles converting plant. 
Capacity is 20 tons per day. Pulp is converted to packaged consumer products 
in a single-line operation. 

7. Respondent has facilities for converting part of its paper production into 
such paper products as bags, multiwall shipping sacks, toilet paper, towels, nap- 
kins, facial tissue, waxed papers, gummed paper tape and asphalt laminated 
paper. At West Linn, Oregon, and Camas and Port Townsend, Washington, con- 
verting operations are integrated with paper production. Respondent has addi- 
tional converting facilities at Harlingen, Texas; San Leandro, California; Los 
Angeles, California: and North Portland, Oregon. 

8. In addition to its paper mills in the West, respondent has a small paper 
mill and converting plant at Carthage, New York. It also acquired, through 
its merger with Gaylord Container Corp. on November 30, 1955, mills at Bogalusa, 
Louisiana, Baltimore, Ohio, and Dresden, Ohio, and several converting plants 
outside the West. 

9. As of April 30, 1952, respondent owned approximately 500,000 acres of high 
quality forest growth sites in Oregon and Washington. These forests, of differ- 
ent ages, are distributed among che best growing forest lands in the Pacific 
Northwest. Of the total forest lands owned, approximately 175,000 acres are 
mature or old growth forests, carrying an estimated volume of 6,500,000,000 
board feet ; approximately 51,000 acres are so-called second growth forest ranging 
from 60 to 100 years old and carrying an estimated merchantable stand of 
3,000,000,000 board feet; and approximately 36,000 acres 40- to 60-year old 
forests of presently pre-merchantable size. With the exception of approximately 
10,000 acres, all of the remaining acreage is fully stocked with young pre- 
merchantable size timber ranging in age from 5 to 40 years. In addition to the 
above timberlands owned in fee, respondent has cutting rights of satisfactory 
duration on approximately 20,000 acres of mature old growth forestlands carry- 
ing an estimated volume of 500,000,000 board feet. 

10. Respondent has extensive holdings in Canada. Through its subsidiaries, 
respondent owns in fee or controls in various forms of tenure approximately 
920,000 acres of timberlands in British Columbia. Respondent owns 99 per- 
cent of Crown Zellerbach Canada Limited, formerly Pacific Mills, Limited, which 
is a fully integrated mill producing pulp, paper and paper products which are 
sold in Canada and in the export markets. In 1953, respondent acquired the 
Canadian Western Lumber Company, Limited, one of the largest producers of 
lumber in the British Commonwealth. This company is a 97 percent owned 
subsidiary of the respondent. The timber holdings of Canadian Western as of 
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March 23, 1953, consisted of an estimated 3,500,000,000 board feet of high quality 
sawmill and pulp timber. It also holds approximately 500,000,000 board feet of 
timber located in the interior of British Columbia not readily accessible because 
of excess transportation costs. Canadian Western and Crown Zellerbach Canada 
Limited jointly own the Elk Falls Company, Limited, which company owns and 
operates a newsprint mill with capacity of 240 tons per day and a desginated 
ultimate capacity of 320 tons per day. In addition, Crown Zellerbach Canada 
Limited has four wholly owned subsidiaries, each of which are Canadian cor- 
porations: Hudson Paper Company, Ltd.; Canadian Boxes Limited; Northern 
Pulpwood Limited; and Badwater Towing Company Limited. 

11. Respondent also owns a one-third interest in the Elk River Timber Com- 
pany, Ltd., with operations on Vancouver Island, British Columbia, and a 50 
percent interest in the Owikeno Lake Timber Company, Limited, a non-operating 
company owning timber surrounding Owikeno Lake, British Columbia. The 
Elk River Timber Company, Ltd., is operating on a combination of timberlands 
owned in fee and long-term cutting rights. It is estimated that the latter com- 
pany has an operating life expectancy of from 15 to 20 years at an annual 
production rate of approximately 40,000,000 board feet per year. The Owikeno 
Lake Timber Company, Limited, owns timber carrying an estimated volume of 
600,000,000 board feet. 

12. The Zellerbach Paper Company is a wholly-owned jobber subsidiary of 
the respondent which distributes fine papers, newsprint, trade coarse papers 
and a great variety of merchandise of the type sold in variety stores, such as 
school supplies, stationery, picnic supplies, notions, bobby pins and electric ap- 
pliances, in California, Oregon, Washington, Arizona, Nevada, Idaho, Utah and 
Montana. Zellerbach Paper Company’s 1953 purchases of paper from respondent 
accounted for the following percentages of respondent’s Western sales: wrapping 
paper, 27.8 percent; converting papers, 3.9 percent; bags, 16.4 percent; miscel- 
laneous consumer products, 3.9 percent. 

13. Prior to January 17, 1956, respondent held a substantial stock interest 
in Fibreboard Products, Inc., a corporation engaged with its subsidiaries prin- 
cipally in the manufacture and sale of boxboard, pulpboard, fiber shipping 
cases, boxes and cartons, paper milk bottles, oyster and ice cream pails, paper 
tubes and cans, fiber wallboard, egg case fillers and other paper prvuducts, and 
glass containers. On January 17, 1956, respondent sold its interest in Fibre- 
board Products, Inc., for $37,800,000, which had consisted of 40 percent pre- 
ferred shares, 44 percent Class A Common, and 50 percent Class B Common 
(voting). Respondent’s investment in Fibreboard had cost approximately 
$5,200,000. The redemption of Fibreboard shares produced a capital gain of 
approximately $24,500,000, after Federal capital gains tax. 

14. On November 30, 1955, the Gaylord Container Corp. was merged into 
respondent by an exchange of stock and became a division of the respondent. 
Gaylord has produced sulphate and bleached sulphate pulp and semi-chemical 
pulp. It has manufactured and sold various types of corrugated and solid 
fibre shipping boxes, packing and shipping materials, container liners, bag 
paper, bleached and unbleached specialties, laminated asphalt waterproof paper, 
bags, etc. Gaylord’s paper and paperboard mills were located at Bogalusa, 
Louisiana, and at Baltimore and Dresden, Ohio; converting plants were located 
at Bogalusa, Louisiana; Dallas and Houston, Texas; St. Louis, Missouri; Mil- 
waukee, Wisconsin; Baltimore, Ohio; Beaver Falls, Pennsylvania; Jersey City, 
New Jersey; Greenville, South Carolina; Atlanta, Georgia; and Tampa and 
Miami, Florida. In 1952, Gaylord’s net sales were $85,798,000 and its total net 
assets at the end of the year, $60,042,000. The acquisition of Gaylord added 
480,000 acres of intensively managed forest lands to respondent’s timber 
holdings. None of this timber, however, was located in the Western States. 

15. The total assets of respondent and its subsidiaries prior to the acquisition 
of St. Helens were $243,000,000. Consolidated sales were $253,000,000. These 
figures, however, include substantial sales and assets in Canada and the sales 
and assets of Zellerbach Paper Company. 

16. Sales of respondent and its subsidiaries in the year ended December 31, 
1955, were $414,000,000, which includes the substantial sales of respondent’s 
Canadian subsidiaries, the sales of Zellerbach Paper Company, and the sales 
of the new Gaylord division. The magnitude of the sales of Zellerbach Paper 
Company is indicated by its sales in the fiscal year ended April 30, 1955, of 
approximately $90,000,000. The sales of the Gaylord division were $87,000,000. 
The sales of respondent’s Canadian subsidiaries are not separately given, but 
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they accounted for 22 percent of respondent’s consolidated net income after taxes. 

17. On December 31, 1955, respondent’s total assets were $418,000,000. This 
figure reflects the $69,000,000 increase in assets resulting from the merger with 
Gaylord Container Corporation on November 30, 1955. 

18. In the fiscal year ending April 30, 1953, respondent produced paper and 
board as follows: 395,383 tons of newsprint and other printing papers; 332,343 
tons of wrapping papers; 115,976 tons of tissues and sanitary papers; and 50,682 
tons of paperboard. Over the five-year period ending April 30, 1952, respondent’s 
mills have expanded their output by more than a quarter million tons, or 
approximately 37 percent. During the fifteen-year period ending April 30, 1952, 
its production has increased nearly 80 percent. 

19. During the eleven-year period from May 1, 1942, to April 30, 1953, respond- 
ent’s net sales increased from $84,656,362 to $252,765,012, and its net income 
increased from $7,543,287 to $21,889,705. 


II, ST. HELENS PULP & PAPER COMPANY 


20. St. Helens Pulp & Paper Company (hereinafter referred to as St. Helens) 
a corporation organized in 1924, was, prior to June 5, 1953, doing business under 
and by virtue of the laws of the State of Oregon (commercial operations began 
January 1, 1927), with its principal office and place of business located at St. 
Helens, Oregon. 

21. St. Helens was engaged primarily in the manufacture and in the sale and 
distribution in interstate commerce of bleached and unbleached kraft papers, 
including machine finished and machine glazed papers, wrapping papers, butcher 
papers, gumming papers, waxing papers, multiwall waxing papers, envelope 
papers, and converted items such as bags and towels. 

22. St. Helens was a fully integrated mill as it owned and controlled timber 
reserves, conducted some logging operations, produced most of its own pulp 
requirements, manufactured kraft paper of various grades, converted some of 
its paper into paper products, and sold paper and paper products to converters, 
jobbers and others, principally in the Eleven Western States, through its sales 
agency, the Graham Paper Company of St. Louis, Missouri. Since its inception, 
St. Helens had a contract with Graham Paper Company, paper merchants of 
St. Louis, Missouri, pursuant to which Graham sold St. Helens’ entire output 
as St. Helens’ sole and exclusive selling agent. 

23. St. Helens owned approximately 117,000 acres of timberland containing 
an estimated stand of 520,000,000 board feet of timber in Oregon and Wash- 
ington. On March 17, 1953, the retail value of St. Helens’ timberland was esti- 
mated to be $8,000,000. In addition, it owned cutting rights on timberlands with 
an estimated stand of 30,000,000 board feet and had the first right of refusal 
at the current market price on the log production of a logging company which 
owns an estimated 200,000,000 board feet of pulp-type timber near the timber 
holdings of St. Helens. 

24. The St. Helens mill had a capacity for manufacturing paper of approxi- 
mately 180 tons per day, or approximately 60,000 tons per year, prior to an 
expansion program which was inaugurated around 1948. The St. Helens mill 
has operated at near capacity for several years, and its production of paper and 
paper products for the past five calendar years was: a 

ons 


Se ewtintdihaimiestpcimislighiipatpindcnppepianinintiimennwetimnpantngnedies 59, 449 
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asta aciiceeeee eeniet eerantnlnssiacnetvgdhinaaapaneeiieania dejthesnaeripaiinly 56, 178 
antigens aecties preparative maisoed omameiiati 56, 053 
i peieninlashicivcaies dscleaiaanhsnisectalnesigendinesoeeatemiacghnniepinbipenicurtinh 55, 124 


Ill. ST. HELENS’ MODERNIZATION PROGRAM 


25. In November 1948 the St. Helens mill had reached a condition where 
certain major repairs and replacements had become necessary and a moderniza- 
tion program consisting principally of repairs and replacement was authorized 
by the directors at an estimated cost of $1,406,000. This was increased on 
December 20, 1949, to include a bleaching plant at an estimated cost of $285,000. 
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On November 21, 1950, while some of this work was still in progress, a more 
comprehensive modernization program was submitted which was expected to 
effect a saving of not less than $622,000 per year, involving an estimated ex- 
penditure of $3,600,000. 

26. On June 19, 1951, the directors were informed that the cost of the modern- 
ization program would be approximately $5,000,000, and the management was 
authorized to negotiate a loan for $4,000,000 which was done by obtaining a 
$3,000,000 loan from the Prudential Insurance Company of America, and 
$1,000,000 loan from the United States National Bank. From time to time, the 
vice-president reported to the directors commitments made on the reorganization 
program and the amounts paid. 

27. The directors of St. Helens at a meeting held August 19, 1952, made a 
complete review of the modernization and expansion program on which commit- 
ments had been made in the amount of $5,500,000 and upon which $3,500,000 
had been paid. A revised estimate was submitted showing the estimated cost 
of the entire modernization program as being $8,875,000 and that its completion 
would require additional financing of $2,000,000. 

28. At a subsequent meeting on September 24, 1952, the directors unanimously 
voted that the modernization and expansion program be continued up to the 
limit of the funds available. They also instructed the president to negotiate 
with the Beloit Iron Works relative to some relief on the contract to rebuild 
the No. 1 Paper Machine. The president was unable to arrive at a complete 
settlement with the Beloit Iron Works, but they did suspend all work on their 
orders without penalty as 80 percent of the Beloit orders were cast and 50 
percent were machined. 

29. An analysis of expenditures and a summary of funds available, prepared 
for the board of directors, showed that, as of September 1952 there were available 
$6,613,680 to meet the cost then incurred in the modernization program, including 
a balance of more than $3,000,000 to be expended after June 30, 1952. This 
figure excluded the cost of rebuilding the No. 1 Machine, auxiliary equipment, 
building alterations and the lime kiln, but included the equipment already pro- 
vided by Beloit for the No. 1 Paper Machine. 

30. At a meeting on October 21, 1952, the directors determined that one indi- 
vidual should handle the financing of the modernization program and elected 
J. W. Fish, one of the directors, to handle this matter. Mr. Fish later reported 
on January 20, 1953, that he had contacted the United States National Bank 
and the Prudential Insurance Company of America and that at the time they 
were willing to go along with the additional financing, but that in the meantime 
other matters had come up which postponed the negotiations and it was thought 
that this money might not be available at the present time. At this meeting, 
J. W. Fish was authorized to act on behalf of the company in negotiating with 
corporations inquiring as to the possible acquisition of St. Helens. Prior to 
this the company had had inquiries from the Marathon Corporation and Olin 
Industries, but nothing came of these inquiries. 


IV. THE ACQUISITION OF ST. HELENS 


31. St. Helens’ board of directors on February 17, 1953, entered into a 
memorandum of intent which provided that respondent would offer to exchange 
its own common stock for the shares of St. Helens, and in June 1953 respondent 
acquired substantially all of St. Helens’ stock in exchange for 339,806 shares 
of its own common stock valued at approximately $9,557,000. St. Helens was 
fully merged into respondent pursuant to the laws of Oregon and Nevada on 
September 12, 1955. 

32. In its official statement (CX 4) respondent asserted that the exchange 
ratio was fair and reasonable whether tested singly or by all of the factors of 
comparative per share earnings, dividends, market values and book values. 
The following table summarizes the factors taken into consideration in arriving 
at the proposed Exchange Offers. These figures have been adjusted to reflect the 
stock split-up and to place respondent’s common stock on the basis of equivalent 
fractional shares to be offered for each share of St. Helens’ stock. 
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St. Helens exchange offer 


rown St. Helens 
(edjonved) 
Earnings per share, average last 5 years..............--..-.-----.------------ 1 $3. 07 $2.73 
Dividends paid per share, average last 5 years. ._.._-.......-....-.-.-------- 1.10 . 89 
aes values—average of the high and ete for the 14 months ended Feb. 28, sae 18% 
Book Militmewlen 21.73 23. 60 


1 Based on earnings of the company for the 4 years and 8 months ended Dee, 31, 1952, 


83. The reasons for the acquisition as explained by the respondent in its offi- 
cial statement to stockholders was as follows: 

“* * * St. Helens owns a paper mill located at St. Helens, Oregon ,in which 
it produces bleached and unbleached kraft papers and bags, and also owns sub- 
stantial timberlands, the majority of which are adjacent to or almost intermingled 
with timber holdings of the company. 


“The timber holdings of St. Helens would not only complement but would also 
advantageously supplement the Company’s timber holdings, since St. Helens has 
substantial holdings of hemlock, spruce and other high-grade species in age 
classifications in which the Company is somewhat defiicient in its United States 
holdings. A major reconstruction program is now underway at the St. Helens 
mill, which will modernize its facilities and increase its capacity. If the St. 
Helens Exchange Offer is completed, the Company would continue to serve St. 
Helens’ present customers and, when the reconstruction program is completed, 
it would also have substantial additional tonnage for its own immediate market 
requirements. This additional tonnage would enable the Company to supply the 
increasing requirements of its customers while its proposed major new expansion 
program, involving in part a new unit at the Elk Falls mill, is under development.” 

84. Another major interest of respondent in acquiring St. Helens’ mill was its 
bleaching capacity which would permit respondent to concentrate its bleaching 
at St. Helens and omit a bleach plant at any new mill. It enabled respondent to 
proceed with the construction of its new Antioch mill without incurring the com- 
plications and expenses that would have been incurred otherwise to provide for 
the production of both bleached and unbleached papers at the Antioch mill. 

35. As of May 31, 1953, St. Helens had spent the following sums on the moderni- 
zation and expansion program authorized in 1950: 


I tial ide aeeiniedhordichemibibi $559, 734 
ee usitianminieomeomniemincenssinavaes 1, 077, 434 
OER Eli SESE Se Dasa es es ed eS Se ea 874, 256 
Electrical equipment for pulp mill and bleach system rebuild____---~- 222, 345 
cs angeenamanaeaieneitnnjuensieseesenetanenuvabanases 1, 706, 106 
2 To a occiipaberanes phavesgransavanbaeapmrineem 508, 277 
B. R. basement, motor generator D. C. supply___------------------- 34, 406 
LL sad seadangpaiinanipnanchvienhpmashoaompeansmen 81, 526 
RA A TE i A ES 603, 385 
eee ee ad at pieneinecibbcoaeempaapaences 88, 876 

ia salle gulepichsdn to ceeibas eemaoenimpoaiornniopeay 5, 756, 345 
No. 1 paper machine deposit (work suspended) —-..---------------- 479, 859 


Nee ee ee ee ie lends mien i caeonbpnianes 6, 236, 204 
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36. Subsequent to the acquisition, respondent proceeded with the St. Helens 
modernization program, amending it to provide additional capacity. In so doing 
respondent spent the following sums to complete the items unfinished on June 5, 
1953, as follows: 


BT SII. iia cis sisttelneili Rindeiabiedimi eR de etek ties et Sa $771, 575 
BE Tg ee twinned la ahh ainii ng acbcaenaatel 1, 660, 613 
nr a mR i a a Si pelea 8, 238, 990 
NS IN tates tiininsccneeceeah Sap ian enhance bi Psi cscnigeaice baonihitioes 190, 015 
ac 234, 356 
eGGe SUNN ian ok ia ee ee i ee 114, 251 

6, 209, 800 


37. In addition to the items listed above, respondent made major replacements 
on the No. 2 Machine—added a third Fourdrinier paper machine increasing the 
paper capacity of St. Helens mill up to 350 tons per day. These and other im- 
provements are listed as follows: 


Ble ie ta A ete ee a os be a ae a eS $459, 507 
ne MN oa cc acd sth esses anceps er cence detained ectoneegteceainocaiaipis 287, 751 
mee EE PO a eee eee 5, 623, 661 
SIS DRT RII so oo a et een ite 29, 247 
eer ae Oy TIDE aa Sc cin ed i eed ec cain a eee 136, 283 
nS SOIR GIs i Ss ite namin bacon 224, 409 
Se GO gh ale oe eS a bl cian kee 61, 583 
TN I liana aos esd es Serer Reeth da reente te ncate openbaar 525, 640 
RE IA 5 Si enn ciate bcdanaeuine make 102, 684 
Beeerrion! ‘Tr Ovemnen gs ie Sec cieanieusca ens 583, 208 
MOR COURUD acne a alaci ca te scenic dtahepltnia sh took eel adtlin as reece aaintee aces os 57, 044 

8, 091, 017 


Vv. FINANCIAL STATUS OF ST. HELENS 


38. On March 31, 1953, prior to the acquisition of St. Helens by respondent, 
the capitalization of St. Helens stood at $13,637,782, consisting of the following 
items: 


CRT a isi ikiicdiceiinitenneigaaacoeiialis toate $ 3, 998, 680 
I oi ieteniinh is ciate wiioenasti sladntadiinaciaconeds 5, 539, 102 
EG IB res ci Siena tbaintacen 4, 100, 000 

18, 637, 782 


39. St. Helens made a profit in every year of its operation from 1927 to 1952, 
inclusive, except in 1932 when its sustained a loss of $33,181. For the 26 years 
its total profits were more than $13,000,000. Beginning in 1929, St. Helens 
paid dividends in every year except 1932. 

40. During the ten-year period from 1943 to 1952 St. Helens’ annual earnings 
per share ranged from a low of 66 cents in 1945 to a high of $3.56 in 1948. 
During the same period St. Helens’ dividends per share ranged from 50 cents 
to $1.50. Complete record of yearly earnings and dividends are as follows: 





Earnings per | Dividends per 





Year share common j share eommon 
stock stock 

$0. 89 $0. 50 

-79 - 50 

. 66 . 50 

1.62 . 65 

3. 54 . 95 

3. 56 1,10 

1.90 75 

2. 41 . 85 

3. 04 1.00 

2.73 -75 
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41. During the ten-year period from January 1, 1943, to December 31, 1952, 
St. Helens’ net sales increased from $5,435,053 to $9,258,508, and its net income 
increased from $357,754 to $638,534. This latter amount is less than the re- 
ported figure for December 31, 1952, of $1,090,940, since this included a rebate of 
excess profits taxes for prior years and the proceeds of a life insurance policy 
on the life of the company’s late president. As of December 31, 1952, its total 
assets were $15,223,754, and its net worth was $9,436,441. 


VI. THE PAPER INDUSTRY 


42. Paper is a matted or felted sheet of fiber formed on a fine wire screen 
from a water suspension. The fiber stock from which paper is made is called 
the pulp or furnish. In 1953, wood pulp accounted for 66 percent of the furnish 
for the production of paper; wastepaper accounted for 30 percent; the balance 
was straw and other materials. 

43. Wood pulp is produced from wood by chemical or mechanical treatment. 
The mechanical process is used to produce groundwood used in making news- 
print and printing paper. 

44. In the chemical treatment of wood to produce pulp, three major processes 
are used: 

1. The sulphite process in which wood chips are cooked in an acid liquid, the 
active ingredients of which are sulphur dioxide and bisulphite of lime. This 
was the leading process until 1938 and is still in large-scale use. 

2. The sulphate or kraft process in which the main chemical used is sodium 
sulphate. This process permits the use of types of wood unsuitable for pulping 
by the sulphite process, particularly the southern pines and Douglas fir. It gen- 
erally makes a stronger paper than sulphite pulp, and by 1953 it accounted for 
55 percent of all wood pulp used in making paper. 

3. The semi-chemical process, which is a still later development, has as its 
main advantage that it can use hardwoods which are not generally suitable 
for sulphite or kraft pulp production. 

45. The natural color of paper made from sulphite pulp is manila. The na- 
tural color of kraft is the familiar brown grocery bag. If necessary, these 
pulps can be bleached up to a high white. They can be colored by the addition 
of dyes, but in bleaching, kraft paper loses most of its strength advantages over 
sulphite paper. 

46. All types and grades of paper are manufactured on one or two basic types 
of paper machine, the Fourdrinier machine and the cylinder machine. On the 
Fourdrinier machine, the pulp or stock, at a low concentration suspension in 
water, flows from a headbox through a slice or opening onto a moving endless 
belt of wire cloth, where the paper web is formed and much of the water re- 
moved. It then passes through presses which remove further excess water, to 
the drier section where the water is evaporated by steam heat until the desired 
dryness is achieved. It then passes through a calendar section which gives the 
desired finish to the paper. The cylinder machine is characterized by the use 
of wire covered cylinders on which the web of paper is formed, these cylinders 
being partly immersed and rotated in vats containing a dilute stock suspension. 
The machine may consist of one or several cylinders, permitting the simultaneous 
production of different layers of paper. The rest of the machine is essentially 
the same as the Fourdrinier machine. 

47. The Harper and Yankee machines are modifications of the Fourdrinier and 
are used as alternatives to the regular Fourdrinier for the manufacture of light- 
weight papers. The Yankee machine, using one highly polished large steam- 
heated drying cylinder instead of several smaller ones, can produce an M. G. 
(machine glaze finish) on the side of the sheet next to the drier. An M. F. 
(machine finish paper) is one with any finish other than M. G. 

48. Standard Fourdrinier machines are used for the production of every type 
and grade of paper except that they are little used in the production of non- 
bending board, cardboard and wet machine board. Yankee Fourdriniers are used 
principally in the production of tissue grades and Census coarse paper, with some 
use in fine paper, special industrial paper, absorbent paper and building paper. 
Cylinder machines are used for every grade of paper listed by the United States 
Census except newsprint and book paper. 

49. In the West, where there is a smaller percentage of old machines than in 
the Nation as a whole, there is also a smaller percentage of cylinder machines. 
The term “West” as used in this decision refers to the region defined by the 
United States Pureau of the Census comprising the Eleven Western States, 
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namely: the Pacific Coast States (Washington, Oregon and California) and the 
Mountain States (Montana, Idaho, Wyoming, Colorado, New Mexico, Arizona, 
Utah and Nevada). The West has 89 Fourdrinier machines and 38 cylinder 
machines, Thirty-one of the cylinder machines in the West make roofing felt, 
boxboard and similar products in non-integrated mills using non-wood pulp 
or waste paper pulp rather than craft or sulphite wood pulp. Only seven cylinder 
machines, mostly old ones, make paper from wood pulp in integrated mills. Of 
the 89 Fourdrinier machines in the West, however, 81 are used for the produc- 
tion of paper and paperboard, and almost all of these 81 machines are in inte- 
grated mills. 

50. The several types and grades of paper vary from each other in basis 
weight, thickness, color, finish, and sometimes in special characteristies such 
as wet strength, sizing or porosity. Basis weight, as herein used, is the 
weight in pounds of a ream of paper (500 sheets) measuring 24 x 36 inches. 

51. The Fourdrinier machine is adjustable within wide limits, By adjusting 
the slice, papers of different basis weights or thickness can he made on the 
same machine. By introducing bleached or unbleached pulp into the headbox, 
the same machine can make bleached or unbleached paper. By variations in 
the beating or preparation of the pulp, different strength or porosity charac- 
teristics can be given to the paper. Dyes can be added to the pulp for producing 
a complete range of colored papers. Sizing can be added either in the stock 
solution or at a size press. The paper can be finished in different ways by 
adjustment of the calendar stacks. 

52. The Fourdrinier machine has no inherent limitations as to the type of paper 
it can produce, except that each machine has an upper and lower basis weight 
limitation, depending upon its maximum and minimum machine speed and its 
maximum and minimum drying capacity. In addition to these upper and lower 
basis weight limits, paper machine production begins to decline when the basis 
weight is lowered to the point that even at maximum speed, the machine can- 
not make as much paper as can be dried by the drier section. This production 
decline typically occurs at about 40 to 50 pounds basis weight. 

53. All 81 Fourdrinier machines in the West now, producing paper and paper- 
board can make 40-pound paper, and 58 of them can also make 126-pound paper. 
Only rarely is special equipment required for the production of any grade of 
trade coarse paper. A size press is desirable for certain grades, and most modern 
machines in the West have a size press; when they do not, the size can be 
added to the pulp before it reaches the machine headbox. 

54. An integrated pulp and paper mill costs about $85,000 per ton of daily 
eapacity to build. A 260-ton mill would cost about $24,000,000; a larger mill is 
proportionally less expensive; a 450-ton mill would cost about $30,300,000. 


VII. LINE OF COMMERCE 


55. In trade usage and as defined in “The Dictionary of Paper’, grades of 
paper are given broad definitions and fall within three mutually exclusive grades: 
coarse, fine and newsprint. The United States Bureau of the Census in its 
Paper and Board Classification Guide (RX1, RX62, pp. 34-52) separates the 
broad trade definition of coarse papers into coarse paper, special industrial 
paper, Sanitary tissue paper, tissue paper, except sanitary and thin paper, con- 
tainer board, bending board, special paper board stock, nonbending board, and 
cardboard, and paper products made therefrom. 

56. The respondent introduced into evidence as Respondent’s Exhibit 62, a 
series of tabulations which contains at pages 28 through 33 a comparative table 
outlining the coarse papers sold by St. Helens and by Crown Zellerbach for 
the year 1953 in the Eleven Western States. This exhibit sets out the Census 
grades of paper sold by St. Helens at or about the time of its acquisition. While 
the respondent acquired substantially all of the stock of St. Helens in June 1953, 
and later merged St. Helens into respondent on September 12, 1955, the record 
indicates that no substantial change was made in the paper and paper products 
produced by St. Helens during the year 1953. This is further borne out by the 
fact that a comparison of Respondent’s Exhibit 62 with Commission’s Exhibit 
168A—B, which is a comparative chart of production of Census coarse papers 
in the Fleven Western States for 1952 between St. Helens and other producers 
of paper, shows that the papers sold by St. Helens in the years 1952 and 1953 
were substantially the same. 

57. Respondent’s Exhibit 62, pages 28 through 33, is based upon information 
obtained from the Census Bureau showing the report of production in the 
Eleven Western States by respondent and St. Helens of the papers falling 
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within the Census categories. This exhibit indicates that at the time of acqui- 
sition, St. Helens produced papers falling within all the Census categories cover- 
ing trade coarse papers. In 1953, St. Helens produced 48,155 tons of Census 
coarse papers which was approximately 84 percent of its production. The 
remaining 16 percent was distributed among the other Census categories as 
follows: special industrial paper, 3,052 tons; sanitary tissue, 1,513 tons; tissue 
paper, except sanitary and thin, 2,858 tons; container board, 413 tons; bending 
board, 166 tons; and special paperboard stock, 1,460 tons. 

58. The total industry production of Census coarse papers in the West for 
the year 1953 was 437,384 tons of which respondent accounted for 225,276 tons 
or 51.5 percent and St. Helens accounted for 48,155 tons or 11.0 percent, making 
a total production of the two together of 62.5 percent. 

59. The total industry production of Census category special industrial paper 
in the West for the year 1953 was 53,099 tons, of which respondent accounted 
for 48,382 tons, or 81.7 percent; and St. Helens accounted for 3,052 tons, or 5.7 
percent, making a total production for the two together of 87.4 percent. 

60. The total industry production of Census sanitary tissue in the West for 
1953 was 112,536 tons, of which respondent accounted for 76,532 tons, or 68 
percent; and St. Helens accounted for 1,513 tons, or 1.4 percent, making a total 
production of the two together of 69.4 percent. 

61. The total industry production of Census category tissue paper, except 
sanitary and thin, in the West for the year 1953 was 36,052 tons, of which 
respondent accounted for 13,211 tons, or 36.7 percent; and St. Helens accounted 
for 2,858 tons or 7.9 percent, making a total production of the two together of 
44.6 percent. 

62. The total industry production of Census category container board in 
the West for the year 1953 was 587,708 tons of which respondent accounted 
for 56,729 tons, or 9.6 percent; and St. Helens accounted for 413 tons, or .1 per- 
cent, making a total production of the two together of 9.7 percent. 

63. The total industry production of Census category bending board in the 
West for the year 1953 was 448,020 tons, of which respondent accounted for 
9,761 tons, or 2.2 percent; and St. Helens accounted for 166 tons, or .04 percent, 
making a total production of the two together of 2.24 percent. 

64. The total industry production of Census special paperboard stock in the 
West for the year 1953 was 130,619 tons, none of which was produced by Crown, 
and St. Helens accounted for only 1,460 tons, or 1.1 percent. 

65. On July 8, 1955, the respondent submitted a list purporting to be all the 
producers of paper in the Western area at or about the time of the acquisition 
of St. Helens, who sold papers competitive with those sold by St. Helens. 
These producers were as follows: 

Columbia River Paper Co. 

Container Corporation of America, 

Fibreboard Products, Inc., 

Inland Empire Paper Co. 

Longview Fibre Co., 

Oregon Pulp & Paper Co., 

Pacific Coast Paper Mills of Washington, Inc., 

Potlatch Forests, Inc., 

Publishers Paper Co., 

St. Regis Paper Co., 

Scott Paper Co., 

Simpson Logging Co., 

Weyerhaeuser Timber Co. 
Represetantives of these respective companies were called as witnesses and 
introduced in evidence testimony or exhibits showing their production of Census 
coarse paper for the years 1952 and 1954. A tabulation of the production 
information obtained through these witnesses was prepared and offered in evi- 
dence as Commission’s Exhibit 168 A-D, including the production figures for 
Census coarse papers of respondent and St. Helens for the years 1952 and 1954. 
The California Container Corporation, Division of Container Corporation of 
America, and Pacific Coast Paper Mills did not produce any papers under the 
Census coarse paper category. 

66. Based upon the testimony of the witnesses and the data produced, there 
were ten Western producers of Census coarse papers in 1952, but four of the 
ten produced only insignificant quantities. Four Western producers accounted 
for 94.2 per cent of the Western production of Census coarse papers in 1952, 
and three accounted for 93.9 percent in 1954. 
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67. The total industry production of Census coarse papers in the West for the 
year 1952 was 443,152 tons, which was distributed among the Western producers 
as follows: 









Tons Percent 
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ey eee OO CIO, oi. occu nnnudlcesbupshinossdidounuionteesdnta a 59, 851 13.5 
Oregon Pulp & Hy o9g Company and Columbia River Paper Co 14, 700 3.3 
EE CEE. oc dcalihaneabouertsgadionsiduppendianunion shaewaladn bisects 7,471 1.7 
pO Ps aS SE ge ee ae 1, 400 3 
ee SRE FREE 890... . ncccnnnpsndsamesetenheenuiven’sadbeweneaehi arenas 1, 008 2 
I UII, TN nn onan dm cite d-a oe ppreteciinaen warerniacnaiee sitnetnn edie eiiai 435 on 
en rn  conecoduncicekendisveenobniaeekaiwdentived 287 -l 





The tabulation of Simpson Paper Co. contains 272 tons kraft White Wove 
envelope which was listed as a coarse paper. 

68. The total industry production of Census coarse papers in the West for 
the year 1954 was 455,934 tons, which was distributed among the Western 
producers as follows: 
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The tabulation of Simpson Paper Co. contains 335 tons kraft White Wove 
envelope which was listed as a coarse paper. 

69. In 1952 in the Eleven Western States, respondent, Longview, and St. Helens 
were the principal producers of coarse paper, with St. Regis, Oregon Pulp & 
Paper and Columbia River Paper Co., and Publishers Paper Co. being important 
producers only for a limited array of papers. 

70. Longview produced substantially the same range of papers as was pro- 
duced by St. Helens. It converted a substantial portion of its production of 
converting papers and sold most of its jobbing papers to one jobber, Blake, 
Moffitt and Towne. In areas where Blake, Moffitt & Towne did not operate it 
sold only to two other jobbers: Carpenter Paper Co. and Dixon & Co. These 
three jobbers were large and important jobbing outlets in the Western States. 

71. Respondent, St. Helens, and Longview met only limited competition from 
some of the other West Coast producers of Census coarse papers. The Census 
—- papers produced by other Western mills in both 1952 and 1954 are as 

ollows: 

1. St. Regis Paper Company produced principally unbleached kraft shipping 
sack paper, a small quantity of grocers and variety bag papers, and, in the 
eee category, small amounts of shipping sack paper, other bag paper, and 
cup stock. 

a Oregon Pulp & Paper Co. and Columbia River Paper Co. confined their 
production of coarse paper largely to glassine, greaseproof and vegetable parch- 
ment paper, and bleached envelope stock, most of their output being designated 
as converting papers. 

3. Publishers Paper Co. produced enly papers in the Census “Other Coarse 
Paper” category. Its production was exclusively wrapping paper. 

4. Potlach Forests, Inc., produced principally two grades of bleached convert- 
ing paper, waxing stock and other converting paper. 

5. Inland Empire Paper Co.’s production with respect to wrapping paper 
was principally in the Census ‘Other Coarse Paper” category. 
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6. Fibreboard Products, Inc.‘s production was reported in the same category. 
7. In 1954, Inland Empire Paper Co. produced a small quantity of envelope 
stock. 

8. Simpson Paper Co.’s production of coarse paper was limited to bleached 
envelope stock. 

9. Weyerhaeuser Timber Company’s paper production in 1954 was grocers and 
variety bag paper. 


Vill. THE WESTERN MARKET 





we 


72. The geographic areas of effective competition for Western producers may 
be analyzed in terms of the sales policies of St. Helens, respondent, and other 
Western producers, and in terms of the buying habits of converters, paper mer- 
chants and other purchasers in the Western States. 

73. Respondents sold from 80 to 85 percent of its products comparable to those 
produced by St. Helens in the Eleven Western States and completed very ag- 
gressively with St. Helens in that trade area. The bulk of respondent’s Western 
sales other than exports was concentrated in the three Pacific Coast States. In 
1952, 63 percent of its wrapping paper was sold in the Pacific Coast States 
and 14 percent in the Mountain States; 86.4 percent of its converting paper was 
sold in the Pacific Coast States and 1.5 percent in the Mountain States; and 
69.2 percent of its bags were sold in the Pacific Coast States and 15.4 percent in 
the Mountain States. The proportions were similar in 1953: 62.6 percent of 
the wrapping paper in the Pacific Coast States and 14.1 percent in the Mountain 
States; 89.5 percent of the converter paper in the Pacific Coast States and 
1.4 percent in the Mountain States; and 68.2 percent of the bags in the Pacific 
Coast States and 16.7 percent in the Mountain States. 

74. St. Helens was engaged in competition directly and primarily in the 
Eleven Western States. In 1952, St. Helens made 85 percent of its domestic 
sales in the Eleven Western States and about 15 percent outside of the Eleven 
Western States. St. Helens’ primary market was the Pacific Coast States, 
which accounted for 88.7 percent of its sales within the Eleven Western States 
in 1952 and for 75.4 percent of its U. S. sales. St. Helens’ sales in the Mountain 
States in 1952 amounted to $955,000, which was 11.3 percent of its sales in the 
Eleven Western States and 9.6 percent of its total domestic sales. Although 
St. Helens sold regularly in the export trade, its total sales for export in 1952 
were less than $500,000. 

75. With the exception of three Atlantic Coast customers and one small con- 
verter located in Denver, Longview Fibre Company’s market for converting 
papers was confined primarily to converters located in the three Pacific Coast 
States. Longview sold approximately 85 percent of its jobbing papers to Blake, 
Moffitt & Towne, which operates primarily in the Pacific Coast States, with 
additional sales in the intermountain and Rocky Mountain areas to Carpenter 
Paper Co. and Dixon & Co. 

76. Western mills producing coarse papers and coarse paper products sold 
their production principally in the Eleven Western States, with their largest 
markets concentrated in the three Pacific Coast States. Western supplies of 
coarse paper and coarse paper products have come principally and primarily 
from Western mills. 

77. Mills producing coarse papers not located in the West were at a serious 
disadvantage in attempting to sell Western buyers because of the high freight 
charges and also the preference as expressed by a number of witnesses for the 
purchase of merchandise from Western suppliers. Furthermore, an Eastern 
supplier would be handicapped in filling orders unless a complete warehouse 
stock was maintained. Certain Eastern suppliers, International Paper Com- 
pany and Hudson Paper Company, did make limited sales in the Western area, 
principally in the Los Angeles area. Sales of other Eastern suppliers was 
sporadic and of no significance insofar as the line of commerce in this proceed- 
ing is involved. 

78. The rapid growth in the Western market has enabled Western mills to 
operate substantially at capacity throughout the war and postwar periods. 
This condition has persisted even in the presence of substantial increases in 
capacity by Western mills since the end of the second World War. 

79. The failure of Western production to keep pace with the growing demand 
of the Western market, has created a limited opportunity for Eastern suppliers 
to enter the Western market despite the handicap of high transportation costs. 
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Ix. COMPETITIVE CHARACTERISTICS OF THE WESTERN MARKET 


80. The Western coarse paper industry is characterized by price leadership. 
Western producers followed the prices established by respondent without refer- 
ence to their costs of production. Respondent in turn, in establishing prices or 
price changes, followed the prices of the Eastern market with the result that 
delivered prices in both the East and the West were substantially the same. 

81. Respondent placed its coarse paper customers on an allotment in June 
1955 on the basis of their 1954 purchases. The allotment program was made on 
a grade basis, and the customer could not transfer his allotment from one 
grade to another if his customers’ paper requirements changed. Within a few 
weeks thereafter, respondent instructed its salesmen to accept orders (subject 
to approval of respondent’s headquarters) for grades which the customer had 
not purchased in 1954 or for grade quantities in excess of 1954 purchases in 
that grade, so long as the customer’s total order did not exceed 1954 purchases. 
This allotment was due to the fact that at that time the demand was greater 
than mill capacity. 

82. Prior tu the acquisition, St. Helens scheduled short runs of papers to fill 
particular orders. Following the acquisition, respondent increased the minimum 
quuutities in which paper and paper products had to be ordered if the pur- 
chaser were to obtain the minimum prices, and on occasion refused to fill small 
quantity orders. Respondent also refused to sell paper distributors in marketing 
areas where respondent already had a jobber customer. Respondent also 
adopted the policy of making deliveries for paper distributors only in the 
market area in which the paper distributor maintained a warehouse, and would 
not ship direct to such distributor’s customers located in other areas, thereby 
placing a burden upon such a distributor to reship to his particular customers 
on purchases made from respondent. 


X. ECONOMIO SURVEY—COMMISSION’S EXHIBIT 176 


83. Subsequent to the issuance of the complaint herein, the Bureau of Hco- 
nomics of the Federal Trade Commission, pursuant to authorization by the 
Commission, made a survey by sending out questionnaires to coarse paper 
jobbers, converters and wholesale grocers, located in Eleven Western States, 
under Section 6 of the Federal Trade Commission Act. 

84. A tabulation of the replies received was identified and offered in evidence, 
by counsel supporting the complaint, as Commission’s Exhibit 62. Objection 
was made to the receipt of this exhibit in evidence because the basic material 
namely the reports of the various converters and jobbers on which the survey 
was based, had not been made available to the respondent for use in cross- 
exumination. This objection was sustained by the hearing examiner, and an 
interlocutory appeal was taken from this ruling to the Commission, and the 
Commission, after consideration of said appeal, issued its order dated May 
16, 1955, directing that the basic information and work papers be made available 
tu the respondent and remanded the case to the hearing examiner for further 
proceedings in accordance with its decision. 

85. Thereafter, Commission’s Exhibit 62 was again offered in evidence and 
was received by the hearing examiner. 

86. Subsequent thereto, certain corrections and deletions were made in the 
survey as brought out by the testimony and pointed out by counsel for respondent 
and as a result of rulings of the hearing examiner. This survey, so corrected, 
was substituted for Commission’s Exhibit 62, which was withdrawn, and was 
received in evidence as Commission’s Exhibit 176. 

87. In its order and opinion of May 16, 1955, the Commission further pro- 
vided that: 

“No information secured on FTC forms EE-1 or EE-2 that can be identified 
with reporting companies shall be admitted into the public record for any 
purpose.” 

This provision of the order of the Commission was strictly construed by 
counsel supporting the complaint, and the answers to the questionnaires, which 
served as a basis for the survey, were not offered in evidence in this proceeding 
in camera or otherwise. This has greatly hampered the cross-examination and 
the making of an intelligible record in this proceeding. Where errors in a 
specific report have been pointed out on cross-examination, the hearing examiner, 
in the absence of the report or the figures involved being placed in evidence, 

25690—58——_17 
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is precluded from making a factual determination as to the extent of the errors 
or their significance with relation to the survey as a whole. 

88. It was stated in the survey, Commission’s Exhibit 176, Appendix I, that 
said survey was prepared pursuant to a resolution of the Commission authorizing 
the collection of data for the purpose of ascertaining market characteristics 
and to prepare statistical compilations of the results for use in the present 
proceeding. It was stated by Dr. Barnes, the witness under whose direction 
and supervision this survey was made, that it was not a share of the market 
survey and was not prepared to show a share of the market. In view of this, 
it must be concluded that the survey is instead a factual survey which shows 
that a specified number of jobbers or converters purchased a specified quantity 
of a particular paper from each of several suppliers. 

89. In making corrections on Commission’s Exhibit 176, Dr. Barnes altered 
the figures supplied by certain reporting companies based upon information 
contained in field reports. To this extent the exhibit ceases to be a survey of 
reports of jobbers and converters and becomes a document based upon the inde- 
pendent judgment of Dr. Barnes and his staff. Corrections were made without 
prior consultation with the reporting companies or the calling of representatives 
of such companies as witnesses to clarify such possible discrepancies. 

90. In preparing the questionnaires used in making the survey, special cate- 
gories of papers were adopted which were considered to cover the various papers 
sold by St. Helens before and after the acquisition. In so doing the Census 
definitions with which the trade is familiar were abandoned. This procedure has 
resulted in confusion among the reporting companies and has raised serious 
question as to the currectness or value of the survey in its various divisions. 

91. In view of the questionable probative value of this economic survey, 
no consideration has been given it in making this decision. 


CUNCLUSIONS 


1. Section 7 of the Clayton Act, as amended by Congress in 1950, was enacted 
for the purpose of overcoming the deficiencies of the original Section 7, as indi- 
cated by court decisions, and to reestablish the concept of Congress that the Clay- 
ton Act was designed to reach mergers not subject to the rigid requirements of 
the Sherman Act. 

2. The portion of Section 7, as amended, applicable to this proceeding reads 
as follows: 

“That no corporation engaged in commerce shall acquire, directly or indirectly, 
the whole or any part of the stock or other share capital and no corporation sub- 
ject to the jurisdiction of the Federal Trade Commission shall acquire the whole 
or any part of the assets of another corporation engaged also in commerce, where 
in any line of commerce in any section of the country, the effect of such acquisi- 
tion may be substantially to lessen competition, or to tend to create a monopoly.” 

3. The term “in any line of commerce” which was inserted in Section 7, as 
amended, was defined by the Senate Judiciary Committee as intended to reach 
those acquisitions which substantially lessen competition as well as those which 
tend to create a monopoly, if they have this specified effect in any line of com- 
merce whether or not that line of commerce is a large part of business of any of 
the corporations involved in the acquisition.’ 

4. The term “any section of the country” was clarified by the Senate Judiciary 
Committee in the following statement : 

“What constitutes a section will vary with the nature of the product. Owing 
to the differences in the size and character of markets, it would be meaningless, 
from an economic point of view, to attempt to apply for all products a uniform 
definition of section, whether such a definition were based upon miles, population, 
income, or any other unit of measurement. A section which would be economi- 
cally significant for a heavy, durable product, such as large machine tools, might 
well be meaningless for a light product, such as milk. 

“As the Supreme Court stated in Standard Oil Co. v. U. 8S. (837 U.S. 293), ‘Since 
it is the preservation of competition which is at stake, the significant proportion 
of coverage is that within the area of effective competition.’ 

“In determining the area of effective competition for a given product, it will 
be necessary to decide what comprises an appreciable segment of the market. 
An appreciable segment of the market may not only be a segment which covers 
an appreciable segment of the trade, but it may also be a segment which is 
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largely segregated from independent of, or not affected by the trade in that 
product in other parts of the country. 

“It should be noted that although the section of the country in which there 
may be a lessening of competition will normally be one in which the acquired 
company or the acquiring company may do business, the bill is broad enough 
to cope with a substantial lessening of competition in any other section of 
the country as well.” ” 

5. The area of effective competition as shown by the foregoing findings of 
fact is the Eleven Western States. It is in this area that both the respondent 
and St. Helens sold the greater volume of papers produced by them. The attempt 
by respondent in its proposed findings and briefs to extend the area of effective 
competition to the entire nation is an attempt to revert to the decisions appli- 
cable to Section 7 of the Clayton Act prior to the amendment and is contrary 
to the facts developed in this proceeding, contrary to the expressed provisions 
of the statute, and contrary to the expressed intention of Congress in the adoption 
of the amendment of Section 7. 

6. The line of commerce involved in this proceeding is the various papers 
falling within the Census category of coarse papers. About 84 percent of the 
production of St. Helens was Census coarse papers. Responaent produced 
51.5 percent of the total of Census coarse papers produced in the Eleven Western 
States. Consequently Census coarse papers is the line of commerce principally 
affected by the acquisition. The attempt by respondent in its proposed find- 
ings and briefs to extend the line of commerce to practically all categories is not 
in accord with the facts in this proceeding. Since the greater portion of the 
production of both respondent and St. Helens was in the category of Census 
coarse papers, the area of effective competition as to products would be within 
that category. 

7. At the time of the acquisition of St. Helens, Crown, Longview Fibre Com- 
pany and St. Helens were the principal producers of coarse papers in the West 
and accounted for 80.7 percent of the production of Census coarse papers in 
the Eleven Western States. In 1954, after the acquisition, two companies, Crown 
and Longview, produced 81.6 percent of Census coarse papers in the Eleven 
Western States. The percentage of production of Longview remained substan- 
tially the same, while the percentage of the respondent increased to 64 percent, 
including St. Helens’ production. 

8. The removal of St. Helens from the competitive picture through its acqui- 
sition by respondent, removed one of the three principal producers of Census 
coarse papers in the West, and left only two sources of supply for the greater 
portion of Census coarse papers which were available to converters and jobbers. 
This greatly enhanced the dominant position of respondent in the Western market. 

9. Prior to the acquisition of St. Helens, jobbers in the Eleven Western States 
had two significant sources of supply for coarse papers that could be relied upon 
by them. The Longview Fibre Company was not available to jobbers generally 
as it sold most of its jobbing paper and paper products to three jobbers. Subse- 
quent to the acquisition, paper jobbers generally were dependent for all prac- 
tical purposes on respondent for a source of supply. Respondent through its 
division, Zellerbach Paper Corporation, competed with all jobbers for sales 
at the consumer level. As a result of the acquisition, these Western jobbers 
are in the precarious position of being dependent upon a company as a source 
of supply which was in fact an active competitor and which could suddenly 
decide that it wished to make all the profit possible in the sale of paper and 
dispose of its entire production through its own jobbing division. If the 
respondent should adopt this policy, it would, in effect, put independent jobbers 
of coarse paper in the Eleven Western States out of business. 

10. As far as the converter is concerned, he had two sources of supply from 
which he could obtain coarse papers after the acquisition. However, both of 
these sources—Crown and Longview—converted a substantial portion of their 
production. A decision by respondent to convert all of its coarse papers pro- 
duced for converting purposes would have the effect of forcing most of the 
independent converters in the West out of business. The futility of converters 
and jobbers relying upon Longview Fibre Company for their supply is borne 
out by the fact that while respondent had 30 Fourdrinier machines in operation 
at the time of the acquisition, Longview had only 4 Fourdrinier machines The 
total capacity of Longview was 850 tons per day, two-thirds of which was 
container board for use in making shipping cartons. ” 


Senate Report 1775, 8ist Cong., 2d sess., pp. 5-6. 
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11. Prior to its acquisition by respondent, St. Helens was an independent 
source of converting grades which supplied many converters, who are now 
forced to look principally to their competitors for their supply of converting 
papers. 

12. Respondent’s latent power to control the economic life of jobbers and 
converters in the Eleven Western States was demonstrated by the system of 
allocations it imposed in the spring of 1955. Respondent informed each jobber 
and converter customer of the tonnage of each grade of paper which they would 
be allowed to purchase. While it is true that such reduction was necessitated 
by a shortage of paper, it nevertheless points up the power of respondent to 
set and enforce allocations and its ability to hinder, restrict and destroy com- 
petition if so inclined. 

13. Respondent’s policy of refusing to make deliveries in any location except 
to places deemed by respondent to be within the jobber’s selling area, even 
though freight charges for deliveries directly to the jobber’s customer may 
have been cheaper or no greater than the delivery cost directly to the jobber, 
reveals the power in the possession of Crown to prevent growth on the part of 
the small jobber. This has hindered and prevented competition by the small 
jobber in that it has prevented expansion by him. The service by direct ship- 
ments to the jobber’s customers was an advantage which the jobber enjoyed 
when St. Helens was a separate entity. This practice tended to restrain and 
restrict competition to the benefit of such distributors’ competitors, including 
Zellerbach Paper Company. 

14. Prior to the acquisition, St. Helens made no limitations on the size of 
orders or the length of runs of paper. This was an advantage to the small 
jobber and customer who could not afford to purchase or use large quantities. 
After the acquisition, respondent placed a limitation on the size of orders, par- 
ticularly for specialty papers, which prevented the jobber or customer from 
purchasing the quantities formerly purchased from St. Helens. 

15. While St. Helens did not engage in the sale of substantial amounts of 
timber, and while timber does not come within the line of commerce involved 
in this proceeding, the acquisition of 117,000 acres of timberland outright, plus 
first right of refusal to cutting rights on a substantial additional acreage upon 
the acquisition of St. Helens, served to enhance the dominant position held by 
respondent. 

16. Since neither respondent nor St. Helens sold pulp, but instead consumed 
their pulp production in the manufacture of their products, pulp cannot be 
considered as a line of commerce for the purposes of this proceeding, although 
the acquisition of the pulp facilities at the St. Helens plant by respondent did 
to some extent tend to increase its dominant position in the industry in the 
Eleven Western States. 

17. At the time of its acquisition, St. Helens was well along toward com- 
pletion of a soundly conceived modernization and expansion program. The 
cost of the program had increased substantially from its original inception, 
due partly to an enlargement of the program and partly to inflated material 
and equipment costs. St. Helens had financed $4,000,000 of its expansion 
program on the basis of bank and insurance loans. It required an additional 
$2,000,000 in loans to complete the program as finally planned. The additional 
financing was available. As of December 31, 1952, its total assets were 
$15,223,754, and its net worth $9,436,441. By reference to earnings and divi- 
dend payments, as set out in the findings herein, it is evident that St. Helens 
was not in a failing condition at the time of its acquisition by the respondent 
or that the sale of the company was necessary to its continued operation. 

18. The fact that Western Producers followed the leadership of respondent 
in pricing their paper is a clear indication of the dominant position held by 
respondent in the Western market. Respondent in turn, by following the 
prices of Eastern producers, made certain that such Eastern producers could 
not compete satisfactorily in the Western market because of the necessity 
of absorbing freight in order to be competitive pricewise. 

19. In the course of its defense, the respondent maintained that the flexibility 
of the Fourdrinier machine is a deterrent to any producer attempting to obtain 
a competitive advantage by unduly increasing his share of the market in any 
grade or type of paper since competitive producers had the ability to undertake 
production of the same types or grades of paper. Such contention cannot be 
used to justify or excuse an acquisition which has a present serious impact 
upon competition. As of October 1, 1955, there were 89 Fourdrinier machines 
in operation in the West, 34 of which were operated by the respondent. All 
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of these machines are now engaged in the manufacture of types or grades of 
paper for which there is a present customer demand and for which types and 
grades of paper sales organizations have been developed to sell. In the opinion 
of the hearing examiner, while flexibility of these machines is recognized, it 
does not have any serious impact upon the competitive situation existing in 
the West so far as the acquisition of St. Helens is concerned, nor does it have 
any serious impact upon the present dominant position of the respondent. 

20. Respondent has also claimed in its proposed findings and briefs that 
its share of the Western market has decreased from 33.4 percent in 1947, to 27.3 
percent in 1953, although its own production increased from 568,068 tons to 
744,455 tons, exclusive of St. Helens, and that the addition of St. Helens pro- 
duction increased respondent’s share of Western production in 1953 to 29.4 
percent. In arriving at these percentages, respondent included papers never 
produced by St. Helens, some of which could not even be produced by it, and 
all of the papers were not within the line of commerce involved in this pro- 
ceeding. For example, statement of 1953 production included newsprint, ground- 
wood paper, machine-coated printing and converting paper, bag paper, fine 
paper and cardboard. The total of these papers not produced by St, Helens 
amounted to approximately 47 percent of respondent’s total production for 1953. 
The industry total also included construction paperboard and construction 
building board which was not produced by either respondent or St. Helens. 
Such evidence is of no value to prove a declining share of the market involved, 
and is not relevant where a substantial supplier has been removed from the 
market with a consequent enhancement of the dominant position held by re- 
spondent in the relevant market. 

21. In addition, respondent in its defense has introduced economic evidence 
with reference to potential production in the future and in this connection made 
projections of disposable income and future consumption to 1975. Such pro- 
jections, however, are based upon the assumption that conditions will remain 
the same as they are at present and that there will be no decline in the national 
economy over a long term in the future. Such evidence is merely speculative 
and cannot be used to justify or excuse an acquisition which has a present serious 
impact upon competition. Furthermore, it is recognized that increases in new 
production usually come from existing firms in the industry since potential 
new producers will tend to be deterred from entering the industry because of 
the relatively concentrated competition to be faced in marketing their products 
and the difficulty in marshalling the factors of production. The respondent 
with its present paper capacity and its present sales organization would as an 
existing firm be expected to increase its production to keep abreast of increased 
demand. This is particularly evident if it be considered that during the past 
four years respondent has acquired St. Helens Pulp & Paper Company, Canadian 
Western Lumber Company, Limited, and Gaylord Container Corp. 

22. Evidence has been introduced as to the acquisition of Long-Bell Lumber 
Co. by International Paper Company, submitted for approval by stockholders 
on October 17, 1956. The International Paper Company is an Eastern com- 
pany and is the largest in the United States. The reasons for the merger as set 
out in notice to stockholders was the opportunity to establish facilities for the 
production of paper and board in the West Coast area, and the construction 
of a mill in Oregon which will initially produce bleached and unbleached paper 
and paperboard, and eventual production of newsprint. This acquisition is now 
the subject matter of a complaint filed by the Commission under Section 7 of 
the Clayton Act. Regardless of the outcome of this proceeding before the Com- 
mission, the erection of this mill is now only in the planning stage and it will 
be some time before its completion. It can reasonably be expected that respondent 
will in the meantime continue its expansion policies to meet this added compe- 
tition and that this mill, if established, will not materially affect respondent’s 
present dominant position in the West. 

23. The acquisition of St. Helens by respondent had the effect of substantially 
lessening competition and tending to create a monopoly in the relevant line of 
commerce in violation of Section 7 of the Clayton Act, as amended. 


ORDER 


Ir Is ORDERED that the respondent, Crown Zellerbach Corporation, a corpora- 
tion, and its officers, directors, agents, representatives and employees shall within 
six months from the date of this order divest itself absolutely, in good faith, 
of all assets, properties, rights and privileges, including but not limited to timber- 
lands, cutting rights, timber, plant, machinery, equipment, trade names, trade- 
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marks and good will acquired by Crown Zellerbach Corporation as a result of 
the acquisition by Crown Zellerbach Corporation of the stock or share capital 
of the St. Helens Pulp & Paper Company, and all plant machinery, buildings, 
improvements and equipment of whatever description that has been installed 
or placed on the premises of the St. Helens plant by respondent. 

IT 18 FURTHER ORDERED that in such divestment no property above mentioned 
to be divested shall be sold or transferred, directly or indirectly, to any stock- 
holder, officer, director, employee, or agent of, or anyone otherwise directly or 
indirectly connected with or under the control or influence of, respondent or 
any of its officers, directors or stockholders, or the officers, directors, or stock- 
holders of any of respondent’s subsidiaries or affiliated companies, now in exist- 
ence or later organized or acquired. 

IT IS FURTHER ORDERED that pending the divestiture herein ordered, respondent 
Crown Zellerbach Corporation, a corporation, its officers, agents, representatives 
and employees shall refrain from: 

1. Cutting or removing any timber or forest residuals on or from lands owned 
or upon which cutting rights were possessed which were acquired and held by 
Crown Zellerbach Corporation as a result of the acquisition by Crown Zellerbach 
Corporation of the stock or share capital of the St. Helens Pulp & Paper Company. 

2. Offering for sale, selling or distributing any timber, forest residuals or 
cutting rights from lands acquired and held by Crown Zellerbach Corporation 
as a result of the acquisition by Crown Zellerbach Corporation of the stock 
or share capital of the St. Helens Pulp & Paper Company. 

IT Is FURTHER ORDERED that Crown Zellerbach Corporation, a corporation, its 
officers, agents, representatives and employees, within six months from the date 
of this order, shall submit for the consideration and approval of the Federal 
Trade Commission evidence of compliance with this order. 

Earl J. Kors, 
Hearing Examiner. 
FEBRUARY 25, 1957. 


UnitTep Sratrs oF AMerica BEFORE FEDERAL TRADE COMMISSION 
Docket No. 6391 


In the Matter of Union Bag & Paper Corporation, a Corporation, and Hankins 
Container Company, a Corporation 


COMPLAINT 


The Federal Trade Commission, having reason to believe that the corporations 
named as respondents in the caption hereof, and hereinafter more particularly 
designated and described, have violated, and are now violating, the provisions 
of Section 5 of the Federal Trade Commission Act (15 U. S. C. Sec. 45), and 
the provisions of Section 7 of the Clayton Act (15 U. S. C. Sec. 18) as amended 
and approved December 29, 1950, and Section 8 of the Clayton Act (15 U. S. C. 
Sec. 19) as amended, and it appearing to the Commission that a proceeding by 
it in respect therevf would be in the public interest, hereby issues its complaint, 
stating its charges in that respect as follows: 


COUNT I 


PARAGRAPH ONE: Respondent Union Bag & Paper Corporation, hereinafter 
referred to as “respondent Union,” is a corporation organized and existing 
under the laws of the State of New Jersey, having an office and a place of 
business located at 233 Broadway, New York 7, New York. 

Respondent Hankins Container Company, hereinafter referred to as “respond- 
ent Hankins,” is a corporation organized and existing under the laws of the 
State of Ohio, with an office and a place of business located at 14801 Emery 
Avenue, Cleveland, Ohio. 

PARAGRAPH TWO: Respondent Union is one of the oldest companies in the 
paper packaging field. The company was originally a patent-holding company 
for paper bag machinery. It reorganized in 1874 to become a manufacturer of 
paper bags, and subsequently acquired pulp and paper mills to supply paper 
to its bag manufacturing plants. In its early days, when paper bags were 
made from sulphite paper, respondent Union owned and operated sulphite mills. 
During the early twenties the introduction of kraft paper as a superior material 
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for bags forced respondent Union to abandon its sulphite mills and change its 
paper machines over to the production of kraft paper, and purchase foreign 
pulp for such machines. By the early thirties, due to the rapid expansion of 
respondent Union’s bag business beyond the productive capacity of its paper 
machines, it was necessary for respondent Union to rely on outside sources for 
pulp and in addition purchase paper in the open market. By the year 1935, 
respondent Union was the largest producer of retail store and small industrial 
paper bags and wrapping paper in the industry. In the year 1935 respondent 
Union began the erection of a pulp and paper mill in Savannah, Georgia, 
which would use southern pine as its raw material. The first paper machine 
came into production in July 1935 at this plant. (The term “unit” designates 
a paper machine and sufficient pulp manufacturing facilities to supply that 
machine, each unit being comparable to a complete mill except that all units 
in the plant are under one roof.) At the end of 1937, a third unit came into 
production, so designed that it could produce container board as well as paper. 
With this addition, respondent Union added container board to its sales of 
paper products in 1938. At that time this board was sold to independent 
manufacturers of boxes. 

In June 1946 respondent Union made the decision to build its own box factory, 
adjacent to its mill at Savannah, Georgia. This box factory commenced opera- 
tion in September 1947. This factory was designed to convert only about one- 
half of the total board production of respondent Union. In order to assure a 
market for the production of its container board, in the latter half of 1947 re- 
spondent Union negotiated the purchase of two box factories, at Trenton, New 
Jersey, and Chicago, Illinois, and the purchase of a 4814 percent interest in a box 
factory at Jamestown, North Carolina. Since the purchase of the plants at 
Trenton, New Jersey, and Chicago, Illinois, respondent Union has subsequently 
made additions to these factories, including a new corrugator at the Trenton 
plant. 

In 1945 respondent Union sold all of the container board which it manufac- 
tured. In 1947 respondent Union, in addition to selling container board as such, 
began to convert substantial amounts of same into corrugated boxes and sheets 
in its own facilities and offer such corrugated boxes and sheets for sale. In the 
calendar year 1952, respondent Union sold 111,801 tons of container board and 
in the same year sold 89,522 tons of such container board in the form of corru- 
gated boxes and sheets which said respondent had converted at its own plant 
from the container board which it had produced. In the calendar year 1953 it 
sold 160,682 tons of container board which it had produced, and 108,846 tons in 
the form of converted corrugated boxes and sheets. In the calendar year 1954, 
it sold 160,804 tons of container board which it had produced, and 106,929 tons 
in the form of converted corrugated boxes and sheets. 

For the calendar year 1954 respondent Union had net sales of $105,502,849, 
which included its sales of container board as such, as well as its converted cor- 
rugated boxes and sheets. At the end of the calendar year 1954, respondent 
owned and operated both a paper and a pulp mill at Savannah, Georgia. It 
owned and operated bag factories at Hudson Falls, New York, Savannah, Georgia, 
and St. Louis, Missouri. It owned and operated corrugated container plants at 
Savannah, Georgia, Trenton, New Jersey, and Chicago, Illinois. 

Respondent Union is now, and has been for many years last past, engaged in 
the sale of container board and corrugated boxes and sheets throughout the 
United States. However, its sales of these products have been largely confined 
to that area of the United States east of the Rocky Mountains, and principally 
in that section of the United States lying adjacent to and east of the Mississippi 
River. 

PARAGRAPH THREE: Respondent Hankins is one of the oldest converters of con- 
tainer board into corrugated boxes and sheets in the United States. In the year 
1954, respondent Hankins owned and operated plants at Union, New Jersey, 
Elmira, New York, Chicago, Illinois, Miamisburg, Ohio, and Little Rock, Arkan- 
sas, at which it converted container board into corrugated boxes and sheets. 
In addition to these plants, respondent Hankins operated as a subsidiary corpo- 
ration, under the name of Munroe Falls Paper Company, an Ohio corporation, 
a pulp mill wherein it manufactured liner board. However, the capacity of this 
subsidiary pulp mill has never been sufficient to satisfy respondent Hankins’ re- 
quirements of liner board. Prior to June 1954, when the contracts and agree- 
ments hereinafter described were entered into between respondent Hankins and 
respondent Union, it was necessary for respondent Hankins to attempt to buy and 
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purchase from the limited number of manufacturers of container board the addi- 
tional amounts of that product needed for its manufacturing processes. 

Respondent Hankins’ operations in manufacturing corrugated boxes and sheets 
require approximately 100,000 tons of container board annually. The greater pro- 
portion of this had to be purchased by respondent Hankins from the manufac- 
turers of such board. 

Respondent Hankins’ annual total dollar volume of sales approximates 
$24,000,000. 

Respondent Hankins is now, and has been for many years last past, engaged 
in the sale of corrugated boxes and sheets throughout the United States. How- 
ever, its sales of these products have been largely confined to the area of the 
United States east of the Rocky Mountains, and principally in that section of 
the United States lying adjacent to and east of the Mississippi River. 

PARAGRAPH FOUR: In addition to respondent Union, there are but a limited 
number of manufacturers of container board in the United States. 

Within the past several years there has been a tendency on the part of the 
manufacturers of container board to offer but a limited amount of container 
board for sale to the independent converters in the United States. This trend 
has partially been caused by the fact that several of the producers or manufac- 
turers of container board have acquired or built their own conversion facilities 
wherein they manufacture corrugated boxes and sheets, and in this process utilize 
most of the board that they individually manufacture. However, as hereinbefore 
set forth, in the year 1954 respondent Union produced, offered for sale, and sold 
more container board than it used in manufacturing corrugated boxes and sheets. 

PARAGRAPH FIVE: As used herein, container board collectively refers to liner 
board and corrugating medium. It applies to a type of paper used primarily for 
the manufacture of sheets which, in turn, are manufactured into boxes. 

A sheet is a paperboard from which a box is made. It is produced by putting 
the corrugating medium through a machine, where it is fluted and formed into 
a corrugated material. The corrugated material is then inserted between two 
sheets of liner board and run through a combining machine, where they are 
combined into a sheet or board by the application of an adhesive. As the sheet 
passes through the combining machine, it is cut into the desired widths and 
lengths ready for conversion into boxes. 

PARAGRAPH six: In June and July 1954, respondents Union and Hankins en- 
tered into a series of contracts and agreements which, among other things, 
provided : 

1. Respondent Hankins was to increase its common shares of stock from 
248,725 to 300,000 and respondent Union was to buy 25,000 shares of the author- 
ized but unissued stock, in return for an estimated purchase price of $1,872,250; 

2. The contract or agreement for the stock purchase was supplemented by a 
stockholders’ agreement whereby ten of the stockholders of respondent Hankins, 
who represented a majority of such stockholders both in number and amount, 
agreed, in order to induce respondent Union to enter into the stock purchase 
agreement with Hankins that, so long as the container board contract, herein- 
after described, remained in effect, they would vote their stock for the election 
of a director of the Board of Directors of respondent Union to the Board of Di- 
rectors of respondent Hankins; 

3. The 25,000 shares of stock in respondent Hankins, which were to be pur- 
chased under the stock purchase agreement by respondent Union, plus the 
176,540 shares in respondent Hankins which were owned by the stockholders 
who entered into the supplemental stockholders’ agreement, constituted 66-%4 
percent of the authorized and outstanding stock of respondent Hankins; 

4. Respondent Hankins agreed not to sell or transfer any of its stock to a 
competitor of respondent Union and respondent Union agreed likewise not to 
sell or transfer any of respondent Hankins’ stock to a competitor of either 
respondent during the life of the container board contract; 

5. The stock purchase contract gave respondent Hankins an option to pur- 
chase any stock of respondent Hankins which respondent Union might wish to 
sell or transfer during the life of the container board contract and for five years 
thereafter ; 

6. Respondent Union agreed that it would not, without prior consultation 
with respondent Hankins, purchase or acquire any stock of a box manufacturer 
“which has plants located in the area also served by plants of respondent 
Hankins * * * [if] the competition between the plant of Hankins and a plant 
of the other manufacturer * * * be of a substantial nature.” ; 
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7. Contemporaneous with the stock purchase agreement and to be considered 
as supplementing such agreement, the respondents entered into a container 
board contract, hereinbefore referred to, for the sale by respondent Union of 
minimum and maximum quantities of liner board and corrugating medium. 
This agreement or contract was to run for a period of fifteen years commencing 
July 1, 1954, renewable on a year-to-year basis after June 30, 1969, unless and 
until cancelled by either party’s giving not less than 5 years’ prior written 
notice to the other of such cancellation effective as of June 30, 1969, or as of 
any June 30 thereafter; however, no such notice of cancellation could be effec- 
tive prior to June 30, 1969. The maximum amount involved was 16,000 tons 
for each calendar quarter-annual period, beginning with the second half of 
1954 and extending through 1969; the minimum amounts range from 1,000 tons 
for each calendar quarter-annual period, beginning with the second half of 
1954 to 16,000 tons, beginning with 1959 and extending through 1969; 

8. Under said container board contract agreement, it is provided that as part 
of the container board to be purchased by respondent Hankins from respondent 
Union, respondent Hankins agreed to buy from respondent Union any corru- 
gating medium it may purchase during the term of the container board contract 
in excess of (a) 5,400 tons in any calender quarter-annual period; and (b) any 
amounts of corrugating medium purchased by respondent Hankins from West 
Virginia Pulp & Paper Company and Green Bay Pulp & Paper Company under 
poe we contracts which provide for maximum aggregate purchases of 900 tons 
monthly; 

9. The stock purchase agreement further provided that if the purchase of 
container board and corrugating medium by respondent Hankins from respondent 
Union under the container board contract should amount in the aggregate to 
65,000 tons in a calendar year, then the two respondents would meet and con- 
sider the purchase of additional stock of respondent Hankins to a maximum 
amount that would bring respondent Union’s stock interest in respondent 
Hankins to 25 percent in interest, on terms and conditions to be then mutually 
agreed upon; 

10. Respondent Hankins was allowed, under the terms of the container board 
contract, to reduce its purchases for any calendar quarter-annual period below 
the maximum quantity specified in such agreement for such period, for an 
amount not exceeding 15 percent of the aggregate quantity so provided to be 
purchased by respondent Hankins for that period ; 

11. Under the terms of the container board agreement, if respondent Hankins 
should require more container board than the quantity which it is obligated at 
any time to purchase from respondent Union, then excluding (a) any com- 
mitments of respondent Hankins under its then existing contracts with West 
Virginia Pulp & Paper Company, International Paper Company, and Green 
Bay Pulp & Paper Company; (b) liner board (not including chip) to a maximum 
amount of 2,500 tons in any calendar quarter-annual period from respondent 
Hankins’ Munroe Falls plant; and (c) corrugating medium to a maximum of 
5,400 tons in any calendar quarter-annual period, respondent Hankins agreed 
that it would advise respondent Union of such additional tonnage and would 
give said respondent the opportunity for a period of 30 days to negotiate with 
it for the sale of such additional tonnage; 

12. Respondent Hankins agreed that it would not consume more than 2,500 
tons of the liner board (not including chip) produced by it at its Munroe Falls 
plant in any calendar quarter-annual period ; 

13. The prices which respondent Hankins was to pay for the container board 
purchased from Union were not to “be higher on sellers for principal grades. 
* * * than the market price then in effect of the largest suppliers in the domestic 
national market.” 

PARAGRAPH SEVEN: Respondents have, since 1954, performed, and are still 
performing, their respective obligations and undertakings set forth in Para- 
graph Six; furthermore, any and all parties who assumed any obligations or 
undertakings under said contracts or agreements have likewise performed and 
are still performing same. 

There has been elected to the Board of Directors of respondent Hankins, Alex- 
ander Calder, Jr., Executive Vice President and General Manager and a 
member of the Board of Directors of respondent Union. Also, R. Carl Chandler, 
a Vice President of respondent Union, has been elected as a member of the 
Board of Directors of the respondent Hankins. 
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PARAGRAPH EIGHT: In the course and conduct of its business, respondent Union 
has engaged in commerce as “‘commerce” is defined in the Federal Trade Com- 
mission Act, having shipped its container board and corrugated boxes and sheets, 
or having caused them to be transported, from their places of manufacture to 
purchasers thereof located in the same and in other States of the United States 
and in other areas subject to the jurisdiction of the United States. 

Respondent Hankins, in the course and conduct of its business, has engaged 
in commerce as “commerce” is defined in the Federal Trade Commission Act, 
having shipped its corrugated boxes and sheets, or having caused them to be 
transported, from their places of manufacture to purchasers thereof located in 
the same and in other States of the United States and in other areas subject to 
the jurisdiction of the United States. 

Hach of the respondents maintains a constant course and current of trade in 
their respective products in commerce between and among the various States of 
the United States. 

PARAGRAPH NINE: Except to the extent that competition has been hindered, 
frustrated, and lessened as set forth in this complaint, respondent Union has 
been, and is, in competition with other corporations, firms, partnerships, and indi- 
viduals engaged in the sale and distribution of container board, in commerce, as 
the term is defined in the Federal Trade Commission Act. 

Except to the extent that competition has been hindered, frustrated, and 
lessened, as set forth in this complaint, respondents Union and Hankins have 
been, and are, in competition with each other and with other corporations, firms, 
partnerships, and individuals engaged in the sale and distribution of corrugated 
boxes and sheets, in commerce, as the term is defined in the Federal Trade Com- 
mission Act. 

PARAGRAPH TEN: The aforesaid contracts and agreements, as set forth in 
Paragraph Six, and the obligations and undertakings imposed thereby, as well 
as the fulfillment of such obligations and undertakings, and the acts and prac- 
tices likewise performed pursuant thereto, are a part of, and were entered 
into and fulfilled, maintained, and effectuated in furtherance of, as part of, and 
pursuant to, an understanding, agreement, combination, conspiracy, and planned 
common course of action entered into in the year 1954 by and between respondent 
Union and respondent Hankins to adopt, fix, and adhere to the practice and 
policy of restricting and restraining competition in the offering for sale, sale 
and distribution of container board, corrugated boxes, and corrugated sheets, 
in commerce between and among the several States of the United States. 

PARAGRAPH ELEVEN: The capacity, tendency, and effect of the aforesaid un- 
derstanding, agreement, combination, conspiracy, and planned common course 
of action and the policies, acts, practices, and the fulfillment of the obugations 
assumed and undertaken by the contracts or agreements between the respondents 
in the year 1954 have been, and are now, among others: 

1. To monopolize, or may tend to monopolize, in respondent Union the pro- 
duction, sales, and distribution in commerce of container board and corrugated 
boxes and sheets. 

2. To limit, restrict, and prevent actual and potential competition between 
respondent Union and other producers and manufacturers of container board 
in offering for sale, selling, and distributing in commerce container board. 

3. To limit, restrict, and prevent the production by respondent Hankins of 
liner board. 

4. To limit, restrict, and prevent actual and potential competition pricewise 
by and between respondent Union and respondent Hankins in the offering 
for sale, sale, and distribution in commerce of corrugated boxes and sheets. 

5. To restrict and restrain all other forms of actual and potential competition 
by and between respondent Union and respondent Hankins in the offering for 
sale, sale, and distribution by them of the corrugated boxes and sheets manu- 
factured or produced in their respective plants. 

6. To eliminate respondent Hankins as a substantial competitive factor in 
the manufacture, sale, and distribution in commerce of corrugated boxes 
and boards. 

7. To further concentrate the manufacture, sale, and distribution in commerce 
of container board. 

8. To eliminate the manufacture, sale, and distribution in commerce of cor- 
rugated boxes and sheets by independent manufacturers who are not integrated 
with or a part of the manufacture of corrugated paper. 

PARAGRAPH TWELVE: The policies, acts, and practices of the respondents, all 
and singularly, as hereinbefore set forth, are to the prejudice of the public, have 
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a dangerous tendency to unduly hinder competition, to enhance the prices which 
the consuming public must pay for container board and the products manu- 
factured therefrom, including corrugated boxes and sheets, and to create a 
monopoly in respondent Union in the manufacture, sale, and distribution in 
commerce of container board and corrugated boxes and sheets, and constitute 
unfair acts and practices and unfair methods of competition in commerce within 
the intent and meaning of Section 5 of the Federal Trade Commission Act. 


COUNT II 


PARAGRAPH ONE: The allegations of this Paragraph are the same as the al- 
legations made in Paragraphs One, Two, Three, Four, Five, Six and Seven 
of Count I. 

PARAGRAPH TWO: Respondent Union has capital, surplus, and undivided profits 
aggregating more than $1,000,000, and is not a bank, banking association, trust 
company, Or common carrier subject to the Act to regulate commerce, approved 
February 4, 1887. 

Respondent Hankins has capital, surplus, and undivided profits aggregating 
more than $1,000,000, and is not a bank, banking association, trust company, 
or common carrier subject to the Act to regulate commerce, approved Febru- 
ary 4, 1887. 

PARAGRAPH THREE: Respondent Union is engaged in the manufacture, ship- 
ment, and sale in interstate commerce of corrugated boxes and sheets. 

Respondent Hankins is engaged in the manufacture, shipment, and sale in 
interstate commerce of corrugated boxes and sheets. 

Respondents Union and Hankins, in the regular course of their respective 
businesses, in the offering for sale, sale, and distribution of corrugated boxes 
and sheets, cause the same to be shipped and transported from the various 
points of production in certain respective States through and into other States 
of the United States. They are in competition between themselves in the offering 
for sale, sale, and distribution of such products in commerce, as “commerce” 
is defined in the Clayton Act. 

For many years, respondents Union and Hankins, by virtue of their business 
and location of operation, have been, and now are, competitors, so that the 
elimination of competition by agreement between them would constitute a 
violation of a provision of the antitrust laws. 

PARAGRAPH FouR: Since the latter part of 1954, one Alexander Calder, Jr., 
has been a director, at the same time, of respondents Union and Hankins, and is 
now a director of respondents Union and Hankins. 

Since the latter part of 1954, respondent Union has permitted Alexander 
Calder, Jr., to be elected and to serve as one of its directors at the same time 
that Alexander Calder, Jr., was a director of respondent Hankins; and at the 
present time respondent Union continues to permit Alexander Calder, Jr., to 
serve as one of its directors at the same time that Alexander Calder, Jr., is 
a director of respondent Hankins. 

Since the latter part of 1954, respondent Hankins has permitted Alexander 
Calder, Jr., to be elected and to serve as one of its directors at the same time 
that Alexander Calder, Jr., was a director of respondent Union; and at the 
present time, respondent Hankins continues to permit Alexander Calder, Jr., 
to serve as one of its directors at the same time that Alexander Calder, Jr., is 
a director of respondent Union. 

PARAGRAPH FIVE: The acts and practices, as hereinabove alleged, are con- 
tinuing and are in violation of Section 8 of the Clayton Act. 


COUNT Itt 


PARAGRAPH ONE: ‘The allegations of this Paragraph are the same as the 
allegations in Paragraphs One, Two, Three, Four, Five, Six and Seven of Count I. 

PARAGRAPH TWO: Respondents Union and Hankins, in the regular course of 
their respective businesses, in the offering for sale, sale, and distribution of 
corrugated boxes and sheets, cause the same to be shipped and transported from 
the various points of production in certain respective States through and into 
other States of the United States, and both respondents are engaged in com- 
merce, as “commerce” is defined in the Clayton Act. 

In the course and conduct of its business, respondent Union has been, and is 
now, engaged in commerce, as “commerce” is defined in the Clayton Act, in 
offering for sale, selling, and distributing container board and causing the same 
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to be shipped and transported from its point of production in the State of 
Georgia through and into other States of the United States. 

Prior to June 1954, respondents Union and Hankins were in direct competition 
in the offering for sale, sale, and distribution of corrugated boxes and sheets 
in that area of the United States east of the Rocky Mountains and principally 
in that section lying adjacent to and east of the Mississippi River. 

Prior to June 1954, respondent Union was in substantial competition with 
other manufacturers of container board in the offering for sale and sale of con- 
tainer board to respondent Hankins. 

PARAGRAPH THREE: In June 1954, and subsequent thereto in the same year, 
respondents Union and Hankins entered into the agreements outlined in Para- 
graph Six of Count I of this complaint and made a part of Count III in Para- 
graph One hereof. The effect of the acquisition of Hankins’ stock by Union, 
together with the other collateral agreements and understandings may be sub- 
stantially to lessen competition or tend to create a monopoly, in violation of 
Section 7 of the Clayton Act, in the following ways, among others: 

1. Actual and potential competition between respondents Union and Hankins 
in the offering for sale and sale or distribution of corrugated boxes and sheets 
throughout that area of the United States adjacent to and east of the Mississippi 
River has been eliminated. 

2. Actual and potential competition generally in the offering for sale, sale, and 
distribution of corrugated boxes and sheets may be substantially lessened. 

3. Respondent Union’s competitive advantage over other converters, including 
those engaged in the manufacture, sale, and distribution of corrugated boxes 
and sheets, may be enhanced to the detriment of actual and potential competition. 

4. Respondent Hankins has been permanently eliminated as a substantial 
competitive factor in the offering for sale, sale, and distribution of corrugated 
boxes and sheets. 

5. Actual and potential competition between respondent Union and other manu- 
facturers of container board in the solicitation and sale of container board 
to respondent Hankins has been eliminated. 

6. Actual and potential competition generally in the manufacture and dis- 
tribution of container board may be substantially lessened. 

7. Respondent Union’s competitive advantage over other manufacturers of 
container board, including those manufacturers engaged in the offering for 
sale and sale of container board in that part of the United States adjacent to 
and east of the Mississippi River may be enhanced to the detriment of actual 
and potential competition. 

8. Respondent Hankins has been substantially eliminated as a buyer or pur- 
chaser of container board in the container board industry. 

PARAGRAPH FouR: The foregoing acquisition, acts, and practices of respondent 
Union, as hereinbefore alleged and set forth, constitute a violation of Section 7 
aa Clayton Act (15 U. 8. C. Sec. 18), as amended and approved December 29, 

WHEREFORE, THE PREMISES CONSIDERED, the Federal Trade Commission, on 
this 30th day of June, A. D., 1955, issues its complaint against said respondents. 


NOTICE 


Notice is hereby given you, Union Bag & Paper Company, a corporation, and 
Hankins Container Company, a corporation, respondents herein, that the 18th 
day of October, A. D., 1955, at 10 o’clock is hereby fixed as the time and Federal 
Trade Commission Office, United States Court House, Foley Square, New York, 
N. Y. as the place when and where a hearing will be had before a hearing 
examiner of the Federal Trade Commission, on the charges set forth in this 
complaint, at which time and place you will have the right under said Act to 
appear and show cause why an order should not be entered requiring you to 
cease and desist from the violations of law charged in this complaint. 

You are notified that the opportunity is afforded you to file with the Com- 
mission an answer to this complaint on or before the thirtieth (30th) day after 
service of it upon you. Such answer shall contain a concise statement of the 
facts constituting the grounds of defense and a specific admission, denial or 
explanation of each fact alleged in the complaint or, if respondent is without 
knowledge thereof, a statement to that effect. 

If respondent elects not to contest the allegations of fact set forth in the 
complaint, the answer shall consist of a statement that respondent admits all 
material allegations to be true. Such an answer shall constitute a waiver of 
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hearing as to facts so alleged, and an initial decision containing appropriate 
findings and conclusions and an appropriate order disposing of the proceeding 
shall be issued by the hearing examiner. In such answer, respondent may, 
however, reserve the right to submit proposed findings and conclusions and 
the right to appeal under Section 3.22 of the Commission’s Rules of Practice for 
Adjudicative Proceedings. 

If any respondent elects to negotiate a consent order, it shall be done in 
accordance with Section 3.25 of the Commission’s Rules of Practice. 

Failure to file answer within the time above provided and failure to appear 
at the time and place fixed for hearing shall be deemed to authorize a hearing 
examiner, without further notice to respondent, to find the facts to be as alleged 
in the complaint, to conduct a hearing to determine the form of order, and, 
thereafter, to enter an initial decision containing such findings and order, 

IN WITNESS WHEREOF, the Federal Trade Commission has caused this, its 
complaint, to be signed by its Secretary, and its official seal to be hereto affixed, 
at Washington, D. C., this 30th day of June, A. D. 1955. 

By the Commission. 


Rosert M. ParrisuH, Secretary. 


UNITED STATES OF AMERICA BEFORE FEDERAL TRADE COMMISSION 


Commissioners: John W. Gwynne, Chairman; Lowell B. Mason, Robert T. 
Secrest, Sigurd Anderson, William C. Kern. 


Docket No. 6391 


In the Matter of Union Bag & Paper Corporation, a Corporation, and Hankins 
Container Company, a Corporation 


Pursuant to Section 3.21 of the Commission’s Rules of Practice, the initial 
decision of the hearing examiner shall, on the 10th day of May, 1956, become 
the decision of the Commission; and, accordingly : 

IT IS ORDERED that the respondents herein shall within sixty (60) days after 
service upon them of this order, file with the Commission a report in writing 
setting forth in detail the manner and form in which they have complied with 
the order to cease and desist. 

By the Commission. 

Rosert M, ParrisH, Secretary. 

Issued: May 10, 1956. 

[Filed March 27, 1956] 


UNITED STATES OF AMERICA BEFORE FEDERAL TRADE COMMISSION 
Docket No. 6391 


In the Matter of Union Bag & Paper Corporation, a corporation, and 
Hankins Container Company, a corporation 


INITIAL DECISION 
By Joun Lewis, Hearing Examiner. 


The Federal Trade Commission issued its complaint against the above-named 
respondents on June 30, 1955, charging them with use of unfair acts and practices 
and unfair methods of competition in commerce, in violation of Section 5 of the 
Federal Trade Commission Act and with engagement in acts and practices in 
violation of Sections 7 and 8 of the Clayton Act. After being duly served with 
said complaint, the respondents appeared by counsel and subsequently entered 
into an agreement containing consent order to cease and desist dated March 
8, 1956. Said agreement, which has been signed by counsel supporting the 
complaint, counsel for respondents, and all respondents, and approved by the 
Director and Assistant Director of the Commission’s Bureau of Litigation, has 
been submitted to the undersigned, heretofore duly designated to act as hearing 
examiner herein, for his consideration in accordance with Section 3.25 of the 
Commission’s Rules of Practice and Procedure. 

Respondents, pursuant to the aforesaid agreement, have admitted all. the 
jurisdictional facts alleged in the complaint and have agreed that the record 
may be taken as if findings of jurisdictional facts had been made in accordance 
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with such allegations. Said agreement further provides that respondents waive 
any further procedural steps before the hearing examiner and the Commission, 
the making of findings of fact or conclusions of law, and all of the rights they 
may have to challenge or contest the validity of the order to cease and desist 
entered in accordance with said agreement. It has been agreed that the order 
to cease and desist provided for in said agreement may be entered without 
further notice, that when so entered it shall have the same force and effect as 
if entered after a full hearing, and that the complaint herein may be used in 
construing the terms of said order. Said agreement purports to dispose of all 
of this proceeding as to all parties and has been entered into by respondents for 
settlement purposes only and without admitting that they have violated the 
law as alleged in the complaint. 

This proceeding having now come on for final consideration on the complaint 
and the aforesaid agreement containing consent order, and it appearing that 
the order provided for in said agreement covers all the allegations of the com- 
plaint and provides for an appropriate disposition of the proceeding as to all 
parties, the same is hereby accepted and is ordered filed upon becoming part 
of the Commission’s decision pursuant to Section 3.21 and 3.25 of the Rules of 
Practice and Procedure, and the hearing examiner, accordingly, makes the 
following jurisdictional findings and order: 

1. Respondent Union is a corporation existing and doing business under and 
by virtue of the laws of the State of New Jersey, with its office and principal 
place of business located at 233 Broadway, in the City of New York, State of 
New York. Respondent Hankins is a corporation existing and doing business 
under and by virtue of the laws of the State of Ohio with its office and prin- 
cipal place of business located at 14801 Emergy Avenue, in the City of Cleveland, 
State of Ohio. 

2. The Federal Trade Commission has jurisdiction of the subiect matter of 
this proceeding and of the respondents hereinabove named. The complaint 
states a cause of action against said respondents under the Federal Trade Com- 
mission Act, and the Clayton Act, and this proceeding is in the interest of the 
public. 

ORDER 


Ir IS ORDERED that respondent Union Bag & Paper Corporation (hereinafter 
referred to as respondent “Union’), and respondent Hankins Container Com- 
pany (hereinafter referred to as respondent “Hankins”), either directly or 
through their respective officers, directors. agents, representatives and em- 
ployees, together with the successors or assigns of same, directly or through 
any corporate or other device, in connection with the purchase, offering for 
purchase, sale, offering for sale, or distribution in commerce, as “commerce” is 
defined in the Federal Trade Commission Act, and Clayton Act, as amended, 
of container board, liner board, corrugating medium, corrugated boxes, or 
corrugated sheets (hereinafter referred to collectively as “said products’), do 
forthwith cease and desist from entering into, continuing, cooperating in, or 
carrying out, any planned common course of action, understanding, or agree- 
ment between said respondents or between either of said respondents and others 
not parties hereto, to do or perform any of the following acts: 

1. Permitting, or attempting to permit, directly or indirectly, by any means 
or method, the acquisition by respondent Union, either directly or through any of 
its officers, directors, employees, agents, representatives, assigns or successors 
of any of the stock, assets or control of, or in, respondent Hankins other than 
9% stock interest in respondent Hankins, which may be acquired and held ac- 
cording to the proviso hereinafter set forth; 

2. Causing, or attempting to cause, any stock, regardless of its type or designa- 
tion, in respondent Hankins, to be voted or used, directly or indirectly. by any 
means or method, for the purpose or with the effect of having or causing any 
officer, director, employee, agent or representative of respondent Union, or of 
any subsidiary of respondent Union, to be elected, appointed, selected or desig- 
nated as an officer or director of respondent Hankins, or of any subsidiary of 
respondent Hankins; 

8. Permitting, or attempting to permit, directly or indirectly, by any means 
or method, the respondent Union, directly or through any officer, director, em- 
ployee, agent or representative of said respondent, or of any subsidiary of said 
respondent, to control, conduct, or attempt to control or conduct, by any means 
or method, directly or indirectly, the management or operation of respondent 
Hankins or of any subsidiary of respondent Hankins; 
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4. Restricting, preventing, limiting or attempting to restrict, prevent or limit 
the right, power, or privilege of respondent Hankins to sell or transfer any 
of its stock ; 

5. Restricting, limiting, or attempting to restrict or limit the right, power or 
privilege of respondent Union to purchase or acquire any stock of any box 
manufacturer ; 

6. Restricting, preventing, limiting, or attempting to restrict, prevent or limit, 
the quantity or amount of said products, described in the preamble hereto, which 
respondent Hankins can or may purchase from sellers thereof other than re- 
spondent Union; 

7. Fixing, or attempting to fix, the maximum amount or quantity which re- 
spondent Hankins shall, or may consume, use, produce, sell or distribute of any 
of said products produced or manufactured by respondent Hankins; 

8. Restricting, limiting, preventing, or attempting to restrict, limit or prevent, 
actual or potential competition between respondent Union and other producers 
or manufacturers of said products, in offering for sale, selling or distributing any 
of same to respondent Hankins; 

IT IS FURTHER ORDERED that respondent Union cease and desist from permitting 
or allowing anyone to be elected or to serve as a director of respondent Union 
or of any of its subsidiaries who is a director of respondent Hankins. 

IT IS FURTHER ORDERED that respondent Hankins cease and desist from permit- 
ting or allowing anyone to be elected, or to serve as a director of respondent 
Hankins or any of its subsidiaries who is a director of respondent Union. 

IT IS FURTHER ORDERED that respondent Union, within 90 days from the date 
of service upon it of a copy of this order, shall divest itself absolutely, in good 
faith, retaining no interest whatsoever therein, of all stock which it now holds 
or owns, directly or indirectly, in, or of, respondent Hankins. 

IT IS UNDERSTOOD, HOWEVER, that nothing in this order shall be construed or 
interpreted as preventing respondent Union from acquiring, owning, or holding 
stock in respondent Hankins when the total amount of such stock, by whatever 
means acquired, owned or held, does not exceed 9% of the total outstanding 
eapital stock in respondent Hankins (this is the same percentage of stock in- 
terest in respondent Hankins which was represented by the 12,500 shares of 
respondent Hankins acquired by respondent Union on June 24, 1954, plus the 
6,250 shares acquired on June 24, 1955, plus the 6,250 shares which were to be 
acquired on June 22, 1956, all under the provisions of the agreements or con- 
tracts entered into by and between respondent Hankins and respondent Union on 
June 7, 1954), provided said stock is held solely for investment and provided 
further that respondent Union, if it votes such stock, shall not vote it for the 
purpose, or with the effect, of evading or violating any of the provisions in this 
order, or of substantially lessening competition or tending to create a monopoly 
in any line of commerce in which said respondents are engaged, and provided 
still further that should the Commission bring any action based upon an alleged 
violation of these provisos, the burden of refuting same shall be assumed by 
respondent Union. 

IT IS FURTHER UNDERSTOOD that nothing in injunctive provision 4 of this order 
shall be construed as preventing respondent Hankins, acting in good faith and 
without intent to violate any of the provisions of this order, from contracting 
to sell, selling or transferring stock to purchasers not owned, controlled or 
acting under the direction of respondent Union or any of its subsidiaries. 

IT 18 FURTHER UNDERSTOOD that nothing in injunctive provisions 6, 7 and 8 
of this order shall be construed as preventing respondent Union from selling 
to respondent Hankins or respondent Hankins from buying, or committing itself 
to buy, from respondent Union or from others not parties hereto, any of the 
products described in the preamble hereof, pursuant to contract or contracts: 
Prorided, however, That the Commission hereby is not approving or disapprov- 
ing the legality of any such contract or contracts, between the said respondents 
for the purchase or sale of such products, with regard to grounds of attack not 
arising from these specific provisions of the order. 

IT IS FURTHER UNDERSTOOD that nothing in this order shall be construed or 
interpreted as preventing either respondent Hankins or respondent Union from 
petitioning the Commission to reopen these proceedings and modify this order 
to cease and desist because of a change in conditions of fact, law or the public 
interest, so as to permit, respondent Union to purchase, or respondent Hankins 
to sell to respondent Union, additional stock in respondent Hankins; and if such 
petition alleges, as a change in conditions of fact, that there has been a full 
and complete compliance with all the injunctive provisions of this order, and 
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that the acquisition of such additional stock does not substantially lessen compe- 
tition or tend to create a monopoly in any line of commerce in which said re- 
spondents are engaged, the Commission shall reopen the proceedings and permit 
the introduction of evidence; and if at such reopening, the petitioning respondent 
can sustain these allegations, the Commission shall grant such petition to modify 
this order. 

JOHN LEwIs, 


Hearing Examiner. 
Marcu 23, 1956. 


UNITED STaTEs OF AMERICA BEFORE FEDERAL TRADE COMMISSION 
Docket No. 6646 
In the Matter of The Vendo Company, a corporation. 
COMPLAINT 


The Federal Trade Commission, having reason to believe that the party 
respondent named in the caption hereof and hereinafter more particularly desig- 
nated and described, has violated and is now violating the provisions of Section 7 
of the Clayton Act (U. 8. C. Title 15, Sec. 18) as amended and approved 
December 29, 1950, hereby issues its complaint, pursuant to Section 11 of the 
aforesaid Act (U. 8S. C. Title 15, See. 21) charging as follows: 

PARAGRAPH ONE: Respondent The Vendo Company (hereinafter referred to 
as “respondent”) is a corporation organized and existing under the laws of 
the State vf Missouri with its office and principal place of business at 7400 E. 12th 
Street, Kansas City, Missouri. 

PARAGRAPH TWO: Vendorlator Manufacturing Company (hereinafter referred 
to as “Vendorlator’) is, or at all times pertinent herein was, a corporation 
organized and existing under the laws of the State of California with its office 
and principal place of business at 2550 S. Railroad Avenue, Fresno, California. 

PARAGRAPH THREE: Respondent is engaged in the production and sale of a 
variety of products in commerce, as “commerce” is defined in the Clayton Act. 
In the year ending December 31, 1955, respondent’s sale of all products aggregated 
approximately $20,700,000. Such production and sale in commerce included 
the production and sale of coin operated vending machines built to dispense 
bottled soft drinks. In the year ending December 31, 1955, respondent’s sales 
of these products aggregated approximately $11,500,000. Respondent is, and 
prior to the acquisition described in Paragraph Five hereof was the largest 
manufacturer of coin operated vending machines built to dispense bottled soft 
drinks in the United States. 

PARAGRAPH FoUR: Prior to September 18, 1956, Vendorlator was engaged in 
the production and sale of a variety of products in commerce, as “commerce” is 
defined in the Clayton Act. In the year ending June 30, 1955, Vendorlator’s 
sales of all products aggregated approximately $11,000,000. Such production 
and sale in commerce included production and sale of coin operated vending 
machines built to dispense bottled soft drinks. In the year ending June 30, 1955, 
Vendorlator’s sale of these products aggregated approximately $7,000,000. 

PARAGRAPH FIVE: There are approximately 16 companies in the United States 
engaged in the manufacture and sale of coin operated vending machines built 
to dispense bottled soft drinks. The combined sales of the respondent and 
Vendorlator for the year 1955 and for many years last past have accounted for 
over 50% of the market involved. 
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PARAGRAPH six: On or about September 18, 1956, respondent acquired all 
the outstanding capital stock, assets and business of Vendorlator, including its 
patents and good will, in exchange for 267,464 shares of common stock of Vendo. 
The former shares of common stock of Vendorlator were eliminated and cancelled 
and Vendorlator was merged into The Vendo Company. Prior to said acquisi- 
tion respondent and Vendorlator were competitors in the production and sale 
of coin operated vending machines built to dispense bottled soft drinks in the 
United States. 

PARAGRAPH SEVEN: The acquisition of the stock and assets of Vendorlator by 
respondent, as above described, may have the effect of substantially lessening 
competition or tending to create a monopoly in the production and sale of coin 
operated vending machines built to dispense bottled soft drinks in the United 
States. 

PARAGRAPH EIGHT: The foregoing acquisition, acts and practices of respondent 
as hereinbefore alleged and set forth constitute a violation of Section 7 of the 
Clayton Act (U. S. C. Title 15, Sec. 18) as amended and approved December 
29, 1950. 

WHEREFORE, THE PREMISES CONSIDERED, the Federal Trade Commission on this 
lith day of October, A. D., 1956, issues its complaint against said respondent. 


NOTICE 


Notice is hereby given you, the Vendo Company, a corporation, respondent 
herein, that the 10th day of December A. D., 1956, at 10 o’clock is hereby fixed 
as the time and Kansas City, Missouri as the place when and where a hearing 
will be had before a hearing examiner of the Federal Trade Commission, on 
the charges set forth in this complaint, at which time and place you will have 
the right under said Act to appear and show cause why an order should not 
be entered requiring you to cease and desist from the violations of law charged 
in this complaint. 

You are notified that the opportunity is afforded you to file with the Commis- 
sion an answer to this complaint on or before the thirtieth (30th) day after 
service of it upon you. Such answer shall contain a concise statement of the 
facts constituting the ground of defense and a specific admission, denial or 
explanation of each fact alleged in the complaint or, if respondent is without 
knowledge thereof, a statement to that effect. 

If respondent elects not to contest the allegations of fact set forth in the 
complaint, the answer shall consist of a statement that respondent admits all 
material allegations to be true. Such an answer shall constitute a waiver 
of hearing as to facts so alleged, and an initial decision containing appro- 
priate findings and conclusions and an appropriate order disposing of the pro- 
ceeding shall be issued by the hearing examiner. In such answer, respondent 
may, however, reserve the right to submit proposed findings and conclusions 
and the right to appeal under Section 3.22 of the Commission’s Rules of Practice 
for Adjudicative Proceedings. 

If any respondent elects to negotiate a consent order, it shall be done in accord- 
ance with Section 3.25 of the Commission’s Rules of Practice. 

Failure to file answer within the time above provided and failure to appear 
at the time and place fixed for hearing shall be deemed to authorize a hearing 
examiner without further notice to respondent, to find the facts to be as alleged 
in the complaint, to conduct a hearing to determine the form of order, and, 
thereafter, to enter an initial decision containing such findings and order. 

IN WITNESS WHEREOF, the Federal Trade Commission has caused this, its 
complaint, to be signed by its Secretary and its official seal to be hereto affixed 
at Washington, D. C., this 11th day of October, 1956. : 

By the Commission. 


[SEAL] Rosert M. ParrisH, Secretary. 


25690—58——-18 
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Unitep States or AMERICA BEFORE FEDERAL TRADE COMMISSION 


Commissioners: John W. Gwynne, Chairman, Robert T. Secrest, Sigurd 
Anderson, William C. Kern, Edward T. Tait. 


Docket No. 6646 
In the Matter of the Vendo Company, a corporation 
DECISION OF THE COMMISSION 


Pursuant to Section 3.21 of the Commission’s Rules of Practice, the initial 
decision of the hearing examiner did, on the 5th day of September, 1957, become 
the decision of the Commission. 

By the Commission. 


Rospert M. Parrisu, Secretary. 
Issued: September 6, 1957. 


Filed July 30, 1957 
UNITED STATES OF AMERICA BEFORE FEDERAL TRADE COMMISSION 
Docket No. 6646 
In the Matter of The Vendo Company, a Corporation 
INITIAL DECISION 


Frank Hier, Hearing Examiner. 

John Walker and Joseph P. Dufresne, for the Commission. 

Covington & Burling, by Harry L. Shniderman, of Washington, D. C., and Gage, 
Hillix, Moore, Park & Jackson, of Kansas City, Mo., for the respondent. 

Pursuant to the provisions of the Clayton Act, Section 7, (U. S. C. Title 15, 
Sec. 19) as amended and approved December 29, 1950, and Sec. 11 of said act 
(U. S. C. Title 15, See. 21), the Federal Trade Commission on October 11, 1956. 
issued and subsequently served its complaint in this proceeding against respond- 
ent The Vendo Company, a corporation exisiing and doing business under and by 
virtue of the laws of the State of Missouri, with its office and principal p.ace of 
business located at 7400 East Twelfth Street, Kansas City, Missouri. 

After a number of hearings for the reception of evidence in support of the 
allegations of the complaint, all counsel jointly moved for a suspension of further 
hearings under the provisions of 3.25 of the Rules of Practice, which motion was 
granted for two weeks and thereafter, on July 24, 1957, there was submitted to 
the undersigned hearing examiner an agreement between respondent and counsel 
supporting the complaint providing for the entry of a consent order. By the 
terms of said agreement, respondent admits all the jurisdictional facts alleged 
in the complaint and agrees that the record may be taken as if findings of juris- 
dictional facts had been duly made in accordance with such allegations. By 
such agreement, respondent waives any further procedural steps before the hear- 
ing examiner and the Commission; waives the making of findings of fact and 
conclusions of law ; and waives all of the rights it may have to challenge or con- 
test the validity of the order to cease and desist entered in accordance with this 
agreement. Such agreement further provides that it disposes of all of this pro- 
ceeding as to all parties; that the record on which this initia] decision and the 
decision of the Commission shall be based shall consist solely of the complaint 
and this agreement; that the latter shall not become a part of the official record 
unless and until it becomes a part of the decision of the Commission: that the 
agreement is for settlement purposes only and does not constitute an admission 
by respondent that it has violated the law as alleged in the complaint. 

Said agreement provides that it stems from disclosures at hearings before the 
hearing examiner in this proceeding to the effect that the acquisition qestioned 
in the complaint arose out of the patent controversy between respondent and the 
former Vendorlator Manufacturing Company (now Fresno V Company), and 
that prior to the acquisition by respondent of the assets of the former Vendor- 
lator Manufacturing Company, the latter had committed most of its produc- 
tion facilities to producing machines infringing a basic patent owned by Vendo 


and had actually manufactured and sold infringing machines in substantial quan- 
tities. 
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Said agreement provides that it is contended by respondent that the Vendor- 
lator Manufacturing Company successfully competed in the manufacture and 
sale of vending machines built to dispense bottled drinks only because of its in- 
fringement of a basic patent held by The Vendo Company and, that upon prosecu- 
tion of its rights under the patent Vendo would have eliminated Vendorlator as 
a significant competitive entity in this line of commerce. Although the validity 
of respondent’s patent and the claimed infringement by the Vendorlator Manu- 
facturing Company were not adjudicated, a showing was made in the record 
that the Vendorlator Manufacturing Company probably had infringed upon a 
basic patent of respondent for a period of about two years, and at the time of 
the acquisition, more than eighty percent of the production of the Vendorlator 
Manufacturing Company was of such machines, and it, therefore, appears that 
the only assets that respondent should be required to divest are those relating 
to the production of non-infringing machines by the Vendorlator Manufactur- 
ing Company. The only important assets which are in this category and which 
would be of significant value to an actual or potential competitor of respondent 
are believed to be the patents dealt with in the order herein contained. 

The following order requires the respondent to make available to the public 
all the patents acquired from Vendorlator Manufacturing Company. In the light 
of all the circumstances it would appear that the order is in the public interest 
and that competition would be stimulated by requiring the respondent to license 
to interested parties, whether they are existing competitors or new entries in 
the field, the former Vendorlator patents rather than sell them under an order 
of divestiture, which would have the effect of again limiting the availability of 
these patents to a single manufacturer. 

Such agreement provides that the following order may be entered in this 
proceeding by the Commission without further notice to respondent. When so 
entered it shall have the same force and effect as if entered after a full hearing, 
and may be altered, modified, or set aside in the manner provided for other 
orders, and that the complaint may be used in construing the terms of the order. 

The hearing examiner having considered the agreement and proposed order, 
and being of the opinion that they provide the best possible basis for settlement 
and disposition of this proceeding, the agreement is hereby accepted, the follow- 
ing jurisdictional findings made, and the following order issued. 

1. Respondent The Vendo Company, is a corporation existing and doing busi- 
ness under the laws of the State of Missouri, with its office and principal place 
of business located at 7400 East Twelfth Street, Kansas City, Missouri. 

The Vendorlator Manufacturing Company, a wholly-owned subsidiary of The 
Vendo Company, is a corporation existing and doing business under the laws of 
the State of California, with its office and principal place of business at 2550 
South Railroad Avenue, Fresno, California. 

2. The Federal Trade Commission has jurisdiction of the subject matter of this 
proceeding and of the respondent, and the proceeding is in the public interest. 


ORDER 


Respondent, The Vendo Company, IS HEREBY ORDERED AND DIRECTED as follows: 

1. Divestiture of Patents. Respondent shall divest itself of the exclusive right 
to manufacture, use or sell machines under the teachings of the following three 
groups of patents acquired in the purchase of assets challenged by the com- 
plaint: 

(a) Patents relating to models based on the open-sided cylinder design 
(Models VMC-149, VMC-190, VMC-231, VMC-242, VMC-302, VMC-340) : 
Patent Number: Title 

Be sittin sarees ngsesiinee-iosep DIE Bottle Vending Machine 
2,597,290 Retainer for Vendable Merchandise 
Vending Machine 
Delivery and Retaining Mechanism for 
Merchandise Dispensing Apparatus 


(b) Patent relating to models based on the rotating basket design (Models 
VMC-27 and VMC-33) : 


Patent Number: Title 


2,610,100 Coin Controlled Vending Machine 
(c) 
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Patent Number : Title 
De eitistatiiiimieinwees~ Vending Machine 
are ercmenenalill Cireuit Controller 
iain ce ccpteeneerenpraigiill Dispensing Apparatus 
SE clantinstinereeeerrre-nee sete eesinl Dispensing Apparatus 
TU etic cctsergicgeneebeneumen shi Coin-Controlled Mechanism 
SE icinectdivanive-npebdenmnpe tll Coin Changing Mechanism 
Sts teniitneeatetiincentaningeenetakca Coin Control Protective System for Vending 
Machines 
RE ea Coin Conditioned Selective Vending Machine 


Respondent shall accomplish such divestiture by offering any applicant, for 
any one or more of the above patent or group of patent, a non-exclusive license 
to make, use and sell machines under the teachings of the patent or patents in- 
volved. Upon receipt of a written request for a license under the provisions of 
this paragraph, respondent shall advise the applicant in writing of the royalty 
which it deems reasonable for the patent or group of patents involved in the 
request. If the parties are unable to agree upon a reasonable royalty within sixty 
(60) days from the date the written request is received by respondent, the appli- 
eant therefor shall have the right to submit the question of reasonable royalty 
to arbitration in accordance with the Commercial Arbitration Rules of the Amer- 
ican Arbitration Association then in effect, and the respondent shall consent to 
such arbitration. Unless the parties to the arbitration proceeding agree upon 
an arbitrator within thirty (30) days after the applicant has initiated the arbi- 
tration proceeding, a single arbitrator shall be appointed by the American Arbi- 
tration Association in accordance with its rules then obtaining; the award of 
the arbitrator shall be final and binding upon both parties. The reasonable 
royalty, as once finally determined by the arbitrator, shall apply to all licenses of 
the same patent or group of patents thereafter granted, and any licensee who 
had previously obtained a license under the patent or group of patents shall 
have the right, at his option, to have the royalty rate determined by the arbitra- 
tor applied retroactively to the date of the application to the arbitrator which 
resulted in such determination. 

(d) Beginning one year after the effective date of this order, respondent shall 
discontinue manufacturing any vending machines, or parts thereof, except those 
made specifically for replacement use, under any of the patents listed above in 
parts (a) and (b). 

2. Divestiture of Exclusive Use of Trade-mark. Beginning one year after the 
effective date of this order, respondent shall not employ the trade-mark “VMC” 
on goods which it manufactures or sells. Respondent shall retain title to the 
trade-mark “VMC” and shall permit any licensee under the provisions of para- 
graph 1 above to employ such trade-mark on the vending machines built to 
dispense bottled soft drinks which are produced under either group of patents 
listed in parts (a) and (b) of paragraph 1 above. Respondent, in granting 
such a license, shall permit the licensee to inform the trade that the vending 
machines produced under the license are manufactured and sold under patents 
formerly owned by Vendorlator Manufacturing Company of Fresno, California, 
and the trade-mark may be used to identify the patented machines. 

3. Prohibition Against Future Acquisitions. Respondent shall cease and 
desist for a period of ten (10) years after the effective date of this order from 
acquiring, directly or indirectly, through subsidiaries or otherwise, by merger, 
consolidation, purchase of physical assets, or acquisition of stock or other share 
eapital, any interest in any company in the United States which manufactures 
and sells vending machines built to dispense bottled drinks. 

4. Effective Date. The provisions of this order shall become effective imme- 
diately upon entry of the order by the Commission. 

5. Retention of Jurisdiction. Jurisdiction of this proceeding is retained so 
that respondent may at any time hereafter petition the Commission for con- 
struction or modification of this order, which the Commission will consider, 
and upon proper showing by respondent, allow to the extent it finds such con- 
struction or modification to be warranted and consistent with Section 7 of the 
Clayton Act. 


Frank Hier, Hearing Examiner. 
JULY 29, 1957. 
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Unirep States oy AMERICA BerorE FEDERAL TRADE COMMISSION 
Docket No. 6527 
In the Matter of Scovill Manufacturing Company, a corporation 
COMPLAINT 


The Federal Trade Commission, having reason to believe that the party re- 
spondent named in the caption hereof and hereinafter more particularly desig- 
nated and described, has violated and is now violating the provisions of Section 
7 of the Clayton Act (U. S. C. Title 15, Sec. 18) as amended and approved 
December 29, 1950, hereby issues its complaint, pursuant to Section 11 of the 
aforesaid Act (U. 8S. C. Title 15, Sec. 21), charging as follows: 

PARAGRAPH ONE: Respondent Scovill Manufacturing Company (hereinafter 
referred to as “respondent”) is a corporation organized and existing under the 
laws of the State of Connecticut, with its office and principal place of business at 
99 Mill Street, Waterbury, Connecticut. 

PARAGRAPH TWO: DeLong Hook & Eye Company (hereinafter referred to as 
“DeLong’’) is, or at all times pertinent herein was, a corporation organized and 
existing under the laws of the State of Pennsylvania, with its office and principal 
place of business at 21st and Clearfield Streets, Philadelphia, Pennsylvania. 

PARAGRAPH THREE: Respondent is engaged in the production and sale of a 
variety of products in commerce, as “commerce” is defined in the Clayton Act. 
In the year ending December 31, 1954, respondent's sales of all products aggre- 
gated approximately $110,000,000. Such production and sale in commerce in- 
cluded the production and sale of safety pins and common pins. In the year 
ending December 31, 1954, respondent’s sales of these products aggregated ap- 
proximately $3,300,000. Respondent is, and prior to the acquisition described 
in paragraph five hereof was, the largest manufacturer of safety pins and common 
pins in the United States. 

PARAGRAPH FOUR: Prior to about April 1955, DeLong was engaged in the 
production and sale of a variety of products in commerce, as “commerce” is 
defined in the Clayton Act. In the year ending March 31, 1955, DeLong’s sales 
of all products aggregated approximately $2,265,000. Such production and sale 
in commerce included the production and sale of safety pins and common pins. 
In the year ending March 31, 1955, DeLong’s sales of these products aggregated 
approximately $777,000. 

PARAGRAPH FIVE: During or about April 1955, respondent acquired, with certain 
exceptions not here pertinent, all the outstanding capital stock and the assets 
and the business of DeLong. 

PARAGRAPH SIx: By its acquisition of the stock and assets of DeLong, respond- 
ent has eliminated one of the principal competitors in the production and sale of 
safety pins and common pins in the United States. 

PARAGRAPH SEVEN: Respondent has violated Section 7 of the Clayton Act as 
amended, in that the acquisition of the stock and assets of DeLong, as described 
in paragraph five hereof, may have the effect of substantially lessening compe- 
tition or tending to create a monopoly in the production and sale of safety 
pins and common pins in the United States. 

PARAGRAPH EIGHT: The foregoing acquisition, acts and practices of respondent 
as hereinbefore alleged and set forth, constitute a violation of Section 7 of the 
eves Act (U. S. C. Title 15, Sec. 18) as amended and approved December 

, 1950. 

WHEREFORE, THE PREMISES CONSIDERED, the Federal Trade Commission on this 
12th day of March A. D., 1956 issues its complaint against said respondent. 


NOTICE 


Notice is hereby given you, Scovill Manufacturing Company, respondent here- 
in, that the 28th day of May, A. D., 1956 at 10 o’clock is hereby fixed as the 
time and, Waterbury, Connecticut, as the place when and where a hearing will 
be had before a hearing examiner of the Federal Trade Commission, on the 
charges set forth in this complaint, at which time and place you will have the 
right under said Act to appear and show cause why an order should not be 
entered requiring you to cease and desist from the violations of law charged 
in this complaint. 

You are notified that the opportunity is afforded you to file with the Commis- 
sion an answer to this complaint on or before the thirtieth (30th) day after serv- 
ice of it upon you. Such answer shall contain a concise statement of the facts 
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constituting the ground of defense and a specific admission, denial, or explanation 
of each fact alleged in the complaint, or, if respondent is without knowledge 
thereof, a statement to that effect. 

If respondent elects not to contest the allegations of fact set forth in the com- 
plaint, the answer shall consist of a statement that respondent admits all ma- 
terial allegations to be true. Such answer shall constitute a waiver of hearing, 
as to facts so alleged, and an initial decision containing appropriate findings 
and conclusions and an appropriate order disposing of the proceeding shall be 
issued by the hearing examiner. In such answer, respondent may, however, 
reserve the right to submit proposed findings and conclusions and the right to 
appeal under Section 3.22 of the Commission’s Rules of Practice for Adjudicative 
Proceedings. 

If the respondent elects to negotiate a consent order, it shall be done in accord- 
ance with Section 3.25 of the Commission’s Rules of Practice. 

Failure to file answer within the time above provided and failure to appear at 
the time and place fixed for hearing shall be deemed to authorize a hearing ex- 
aminer without further notice to respondent to find the facts to be as alleged in 
the complaint, to conduct a hearing to determine the form of order, and to issue 
an appropriate order requiring the respondent to divest itself of the assets and 
capital stock acquired by it from DeLong Hook & Eye Company, and, thereafter, 
to enter an initial decision containing such findings and order. 

IN WITNESS WHEREOF, the Federal Trade Commission has caused this, {ts com- 
plaint, to be signed by its Secretary, and its official seal to be hereto affixed, at 
Washington, D. C., this 12th day of March, A. D., 1956. 

By the Commission. 


SEAL JOHN R. HEM, Acting Secretary. 


UNITED STATES OF AMERICA BEFORE FEDERAL TRADE COMMISSION 


Commissioners: John W. Gwynne, Chairman, Lowell B. Mason, Robert T. 
Secrest, Sigurd Anderson, William C. Kern. 


Docket No. 6527 
In the Matter of Scovill Manufacturing Company, a corporation 
ORDER AMENDING DECISION OF THE COMMISSION 


Counsel supporting the complaint and counsel for respondent having jointly 
requested by motion filed September 28, 1956, that the order of the Commission 
in its decision in this matter, issued September 14, 1956, be amended to provide 
that the respondent shall have until January 5, 1957, to file its report of com- 
pliance, stating that both parties intended by their agreement that the time for 
such report would run from the date of service of the Commission’s order and 
that the time granted in said order is insufficient for respondent to effect compli- 
ance ; and 


It appearing that the request is reasonable under these circumstances and 
should be allowed: 

IT IS ORDERED that the date of January 5, 1957, be, and it hereby is, substituted 
for the date of November 23, 1956, in the order to file report of compliance in the 
Commission’s decision in this matter issued September 14, 1956. 

By the Commission. 


SEAL Rosert M. Parrisu, Secretary. 
Issued : October 5, 1956. 





UNITED STATES OF AMERICA BEFORE FEDERAL TRADE COMMISSION 


Commissioners: John W. Gwynne, Chairman, Lowell B. Mason, Robert T. 
Secrest, Sigurd Anderson, William C. Kern. 
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DOCKET NO, 6527 


In the Matter of Scovill Manufacturing Company, a corporation 
DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF COMPLIANCE 


Pursuant to Section 3.21 of the Commission’s Rules of Practice, the initial 
decision of the hearing examiner shall, on the 15th day of September, 1956, 
become the decision of the Commission ; and, accordingly : 

IT IS ORDERED that the respondent herein shall, on or before November 23, 1956, 
file with the Commission a report in writing setting forth in detail the manner 
and form in which it has complied with the order contained in the initial decision. 

By the Commission. 


SEAL Rosert M. ParrisH, Secretary. 
Issued: September 14, 1956. 


Filed August 8, 1956 
UNITED STATES OF AMERICA BEFORE FEDERAL TRADE COMMISSION 


DOCKET NO. 6527 
In the Matter of Scovill Manufacturing Company, a corporation 
INITIAL DECISION 


Frank Hier, Hearing Examiner. 
William R. Tincher, for the Commission. 


Davis Polk Wardwell Sunderland & Kiendl, by Taggart Whipple, New York, 
N. Y., for the Respondent. 


Pursuant to the provisions of Section 7 of the Clayton Act (U.S. C. Title 15, 
Sec. 18) as amended and approved December 29, 1950, and Section 11 of said 
Act (U. 8. C. Title 15, Sec. 21), the Federal Trade Commission on March 12, 1956, 
issued and subsequently served its complaint in this proceeding against re- 
spondent Scovill Manufacturing Company, a corporation existing and doing 
business under the laws of the State of Connecticut, with its office and principal 
place of business located at 99 Mill Street, Waterbury, Connecticut. 

On April 23, 1956, respondent filed its answer to the complaint herein, and on 
July 30, 1956, no hearings having been held, there was submitted to the under- 
signed hearing examiner an agreement between respondent and its counsel, 
and counsel supporting the complaint, providing for entry of a consent order to 
cease and desist and to divest. By the terms of said agreement, respondent 
admits all the jurisdictional facts alleged in the complaint; agrees that the 
record may be taken as if findings of jurisdictional facts had been duly made 
in accordance with such allegations; and agrees that the answer of respondent 
herein to the complaint shall be considered as haying been withdrawn. By 
such agreement, respondent waives any further procedural steps before the 
hearing examiner and the Commission; waives the making of findings of fact 
and conclusions of law; and waives all of the rights it may have to challenge 
or contest the validity of the order to cease and desist and to divest entered in 
accordance with this agreement. Such agreement further provides that it 
disposes of all of this proceeding as to all parties; that the record on which this 
initial decision and the decision of the Commission shall be based shall consist 
solely of the complaint and this agreement; that the latter shall not become a 
part of the official record unless and until it becomes a part of the decision of 
the Commission; that the agreement is for settlement purposes only and does 
not constitute an admission by respondent that it has violated the law as alleged 
in the complaint; and that the following order may be entered in this pro- 
ceeding by the Commission without further notice to respondent, and, when so 
entered, it shall have the same force and effect as if entered after a full hearing, 
and may be altered, modified, or set aside in the manner provided for other 
orders ; and that the complaint may be used in construing the terms of the order. 

The hearing examiner having considered the agreement and proposed order, 
and being of the opinion that they provide an appropriate basis for settlement 
and disposition of this proceeding, the agreement is hereby accepted, the following 
jurisdictional findings made, and the following order issued : 
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1. Respondent Scovill Manufacturing Company is a corporation existing 
and doing business under the laws of the State of Connecticut, with its office 
and principal place of business located at 99 Mill Street, Waterbury, Connecticut. 

2. The Federal Trade Commission has jurisdiction of the subject matter of this 
proceeding and of the respondent, and the proceeding is in the public interest. 


ORDER 


IT Is ORDERED that respondent, Scovill Manufacturing Company, a corporation, 
its officers, agents, representatives, and employees, directly or through any cor- 
porate or other device, in connection with the offering for sale, sale, or distribu- 
tion in commerce, as “commerce” is defined in the Clayton Act, as amended, of 
saftey pins and of common pins, do cease and desist from : 

Manufacturing, producing, or assembling safety pins or common pins on the 
premises or in the factory or plant of the DeLong Hook & Eye Company Division 
of the Scovill Manufacturing Company, located at 21st and Clearfield Streets, 
Philadelphia, Pennsylvania, said division of Scovill Manufacturing Company 
being located on the premises and in the buildings formerly occupied by the 
DeLong Hook & Eye Company prior to its acquisition by the Scovill Manu- 
facturing Company on April 1, 1955. 

IT IS FURTHER ORDERED that respondent, Scovill Manufacturing Company, shall 
divest itself absolutely, in good faith, within 90 days after service upon it 
of a copy of this order, of all safety pin and common pin machines, equipment 
and related attachments now located in and at the Said DeLong Hook & Eye 
Company Division at 21st and Clearfield Streets, Philadelphia, Pennsylvania, 
which were acquired from the former DeLong Hook & Eye Company of that 
address, together with, and as a unit, and to the same purchaser, all trade 
names, trade-mark registrations, patents, and goodwill acquired by Scovill 
Manufacturing Company, as a result of the aforementioned acquisition, which 
relate to or have been used in connection with or in the sale of safety pins or 
common pins. 

Ir IS PROVIDED, HOWEVER, that if the aforesaid property is not sold or disposed 
of entirely for cash, nothing in this order shall be deemed to prohibit respondent 
from retaining, accepting and enforcing in good faith any security interest in 
the aforesaid property for the purpose of securing to respondent full payment 
of the price, with interest, at which’ the aforesaid property is disposed of or 
sold ; and 

PROVIDED FURTHER that if, after a good faith divestiture of the aforesaid 
property, the buyer fails to perform his obligation and respondent regains owner- 
ship of or control over the aforesaid property, respondent shall redivest itself 
of the property within one hundred and fifty days in the same manner 
as ordered originally. 

The terms “safety pins” and “common pins” as used herein refer to identical 
terms as used and understood by the members of the PIN, CLIP AND 
FASTENER ASSOCIATION when reporting their shipments of said items to 
the safety pin and common pin divisions of said association. 

It IS FURTHER ORDERED that respondent, Scovill Manufacturing Company, shall, 
within one hundred days after service upon it of this order, file with the Com- 
mission a report in writing setting forth in detail the manner and form in which 
it has complied with the order contained herein. 

FRANK HIrEr, 


Hearing Examiner. 
Aveust 7, 1956. 


Unrrep STATES OF AMERICA BEFORE FEDERAL TRADE COMMISSION 
Docket No. 6676 
In the Matter of International Paper Company, a corporation 


COMPLAINT 


The Federal Trade Commission, having reason to believe that the party 
respondent named in the caption hereof and hereinafter more particularly 
designated and described, has violated and is now violating the provisions of 
Section 7 of the Clayton Act (15 U. S. C. Title 15, Sec. 18), as amended and 
approved December 29, 1950, hereby issues its complaint, charging as follows: 
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PARAGRAPH ONE: Respondent International Paper Company is a corporation 
organized in 1941 and doing business under and by virtue of the laws of the 
State of New York, with its principal office and place of business located at 220 
East 42nd Street, New York, New York. 

The present company was formed by the consolidation of 18 paper companies 
located throughout New England and Northern New York in 1898. It was then 
ealled the International Paper & Power Company. In 1941 the International 
Paper & Power Company consolidated and changed its name to International 
Paper Company (hereinafter called International). A substantial part of Inter- 
national’s production facilities were obtained through acquisition of other 
companies. 

Respondent, directly and through its various subsidiaries, is engaged, among 
other things, in the business of producing and selling pulp, paper and paper 
products. Respondent, International, ranks as the world’s largest paper com- 
pany. Its capacity to produce paper and paperboard is more than three times 
as great as its largest competitor. It is now and for many years has been the 
price leader of the paper and paperboard industry. It is the leading producer 
of kraft board and ranks as a leading manufacturer in newsprint, dissolving 
pulp, book and bond papers, kraft papers, groundwood and towel papers, It 
produces from about one-quarter to one-half of the country’s total production 
of many types of paper and paperboard. For example, in 1954 it produced 
almost one-third of the total kraft liner board production in the United States. 

Respondent is also one of the largest owners of forestland in the United 
States. The enterprise is a self-contained integrated unit in that it controls 
forestlands and conducts logging operations; produces its own pulp require- 
ments; manufacturers substantially all types of paper and paperboard; con- 
verts paper into paper products; and sells pulp, paper, paperboard and paper and 
paperboard products to converters, jobbers and other customers. Other 
activities include the production of fiberboard, insulating building board and 
Plywood; also the operation of a machine shop, coal mines, saw mills, and a 
steam electric plant. The active subsidiaries of International are engaged in 
one or more phases of the business described or in activities related thereto. 

As of July 1, 1956, respondent’s mills, for the manufacture of its various prod- 
ucts, were located in twenty states of the United States and in three provinces 
in Canada. It has sixteen paper and pulp mills in the United States and six 
paper and pulp mills in Canada. In addition to these primary mills it also has 
fourteen shipping container plants, two of which are located in Canada, and 
ten milk container plants, as well as many other facilities for converting paper 
and paper products. 

As of July 1, 1956, respondent owned or had access to 21,084,809 acres of 
forestland in the United States and Canada. In the United States respondent 
owns 4,540,593 acres and leases 387,456 acres which is several times as large 
as the holdings of any of its principal competitors in the pulp and paper industry. 
In Canada respondent owns 1,248,409 acres and holds Government licenses on 
14,905,351 acres. Respondent’s forestlands in the United States are located in 
nine southern states and in four northeastern states. 

During the six year period from January 1, 1950, to December 31, 1955, re- 
spondent’s net sales increased from $498,415,714 to $796,421,637, an increase of 
59.8 percent. During this same period its total assets rose from $408,840,630 
to $620,057,436, an increase of 51.7 percent; and its net profit increased from 
$66,647,151 to $83,105,016, an increase of 24.7 percent. International’s rate of 
return on stockholders’ investment after taxes for the years 1954 and 1955 were 
higher than that of the three next largest integrated companies in the paper 
and paperboard industry. 

Prior to and since November 5, 1956, respondent has been and is now engaged 
in substantially every facet of the paper and paperboard industry; it has pro- 
duced and is now producing virtually all types of pulp, paper and paperboard. 
and also converted products from paper and paperboard. 

Respondent purchases materials used in the manufacture of its paper and 
paper products, as described in subparagraph eight of PARAGRAPH ONE herein, in 
commerce, as “commerce” is defined in the Clayton Act, and offers to sell, sells 
and distributes said products in said commerce in several of the states of the 
United States to converters, wholesalers and other purchasers of pulp, paper, 
paperboard and converted products. 

PARAGRAPH TWo: The Long-Bell Lumber Corporation, prior to November 5, 
1956, was a corporation organized in 1924 and doing business under and by 
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virtue of the laws of the State of Maryland, with its principal office and place 
of business located at 926 Grand Avenue, Kansas City, Missouri. It was a 
holding corporation whose assets consists of cash and 50.61 percent of the stock 
of the Long-Bell Lumber Company. 

PARAGRAPH THREE: The Long-Bell Lumber Company, prior to November 5, 
1956, was a corporation, organized in 1884, doing business under and by virtue 
of the laws of the State of Missouri, with its principal office and place of busi- 
ness located at 926 Grand Avenue, Kansas City, Missouri. 

The Long-Bell Lumber Company, hereinafter referred to as Long-Bell, and 
its subsidiaries, operated in substantially every phase of the lumber industry 
from ownership of standing timber to the operation of retail building supply 
yards. 

Long-Bell also ranked as the second largest producer of lumber in the Pacific 
Northwest, and as one of the leading producers of plywood. Its major products 
were dressed and treated lumber, plywood, flooring, doors and various other 
lumber products. It also produced chips from saw mill residuals and other 
material suitable for the manufacture of pulp. As of December 31, 1955, it 
owned and operated 100 retail lumber yards and six jobbing establishments 
through which all types of building materials were distributed. These facili- 
ties were located in the States of Arkansas, Colorado, Kansas, Missouri, New 
Mexico, Oklahoma, Oregon, Texas and Washington. Long-Bell operated lumber 
producing plants at Longview, Washington, Weed and Etna, California, Gard- 
iner, Reedsport, Vaughn, Austa and Vernonia, Oregon, Sheridan, Arkansas, 
and at Quitman, Mississippi. Its plywood plants were located at Longview, 
Washington, Weed, California, and Vaughn and Gardiner, Oregon. 

As of December 31, 1955, Long-Bell owned a total of 467,672 acres of forest- 
land. Of these lands, 87,000 acres were in the State of Washington, 160,000 
acres in Oregon, 60,000 acres in California, and an aggregate of 160,672 acres 
in the States of Arkansas, Louisiana, Oklahoma and Texas. This land con- 
tained approximately 2,704,000,000 board feet of merchantable timber of which 
2,600,000,000 board feet, mostly Douglas fir, were located in the three Pacific 
Coast states. In 1955 Long-Bell produced a total of 514,912,225 board feet of 
lumber and manufactured 138,459,280 square feet of plywood. 

During the six year period from January 1, 1950, to December 31, 1955, Long- 
Bell’s net sales increased from $102,179,867 to $105,748,975. For this same 
period its total assets increased from $68,136,697 to $90,654,941, showing an 
increase of 33 percent. 

During 1955 Long-Bell had under investigation and consideration a proposed 
plan to engage in the production of kraft pulp and paper in connection with the 
operation of its timber resources and mills on the West Coast. It had received 
favorable reports to the effect that a pulp mill with a capacity to produce 
200-300 tons per day of kraft fourdrinier linerboard could be profitably erected 
and onerated. Due to the acquisition, hereinafter set forth, of Long-Bell by 
International, the proposed plan to erect a mill was not considered further. 

Long-Bell purchased materials, including logs, used in the manufacture of 
lumber and lumber products, as described in subparagraph three of PARAGRAPH 
THREE herein, in commerce, as “commerce” is defined in the Clayton Act, and 
offered to sell, sold and distributed said products in said commerce in several of 
the states of the United States to jobbers, wholesalers and other purchasers. 

PARAGRAPH FoUR: On or about November 5, 1956, respondent’s stockholders 
and the stockholders of Long-Bell Lumber Corporation and Long-Bell voted 
upon and approved a plan of merger which had previously heen adonted by 
the boards of directors of the said corporations. In accordance with this 
merger plan 900.000 shares of authorized but unissued stock of International 
was exchanged for all or substantially all of the outstanding shares of com- 
mon stock of the Loeng-Rell Tumber Corporation and Tong-Rell. The approx- 
imate value of the International stock to be exchanged is $117,000,000. 

PARAGRAPH FIvE: International proposes to build additional facilities to 
produce pulp, paper and paper products which will substantially utilize the 
timber assets obtained from Long-Bell hy the aforesaid acquisition from the 
Long-Bell Lumber Corporation and Long-Bell. The proposed additional facilities 
are as follows: 

(1) Erection of a newsprint and bleached board mill near Pine Bluff, 
Arkansas. This proposed mill will produce newsprint at the rate of 130,000 
tons annually, and bleached board at the rate of 165.000 tons annually. 

(2) Erection of a 400-500 ton per day kraft bo»rd mill in western Oregon. 
The annual capacity of this proposed mill would be from 130,000 to 165,000 
tons. 
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(3) Erection of a shipping container plant at San Jose, California, with 
an annual rate of production from 17,000 to 20,000 tons. 

(4) Erection of a milk container plant at Turlock, California. This 
_ plant would have a capacity of approximately 10,000 to 12,000 tons 
annually. 

The eleven western states, Washington, Oregon, California, Idaho, Utah, 
Nevada, Montana, Wyoming, Colorado, Arizona and New Mexico comprise a 
separate marketing area for the sales of paperboard and coarse papers. The 
construction of the proposed kraft mill in Oregon will be International’s first 
facility for the production of paper and paperboard in this western market. 

When all of the above proposed mills are completed International’s total 
paper and paperboard production in the United States will be increased by 
15.4 percent and its bleached board production by 43.1 percent. International’s 
production of newsprint for both the United States and Canada will be increased 
by 14.3 percent. 

PARAGRAPH sIx: The effect of the aforesaid acquisition by respondent of the 
Long-Bell Lumber Corporation and Long-Bell may be substantially to lessen 
competition or to tend to create a monopoly in the lines of commerce, as “com- 
merce” is defined in the Clayton Act, in which respondent and the said acquired 
companies were engaged. 

More specifically, the aforesaid effects include, among others, the actual 
or potential lessening of competition or a tendency to create a monopoly in 
that the aconisition of Long-Bell by International : 

(1) May substantially lessen competition in the western states by fore- 
closing the probable entry of Long-Bell, as well as other potential entrants 
into the paper industry and also lessen the opportunities for existing paper 
companies to expand. 

(2) May substantially lessen competition in the western states by reason 
of leverage which may be exerted by the utilization of the large natural and 
financial resources and the extensive operations International now has in 
other markets. 

(3) May substantially lessen competition in the western states by result- 
ing in the entry into that market of a seller which is unlikely to engage in 
price competition. 

(4) May substantially lessen competition or tend to create a monopoly by 
the increase of International’s share of the country’s production for various 
paper products and thereby substantially lessen the proportion held by com- 
petitors. 

(5) May susbtantially lessen competition or tend to create a monopoly 
in the nation as a whole by the increase of the present dominant position 
of International in the paper and paperboard industry. 

PARAGRAPH SEVEN: The foregoing acquisition, acts and practices of respond- 
ent, as herein alleged, constitute a violation of Section 7 of the Clayton Act 
(U. S. C. Title 15, Sec. 18), as amended and approved December 29, 1950. 

WHEREFORE. THE PREMISES CONSIDERED, the Federal Trade Commission, on 
this 6th day of November, A. D., 1956, issues its complaint against said respondent. 


NOTICE 


Notice is hereby given you, International Paper Company, a corporation, 
respondent herein, that the 12th day of February A. D., 1957, at 10 o’clock is 
hereby fixed as the time and Federal Trade Commission Office, United States 
Court House, Foley Square, New York, New York as the place when and where 
a hearing will be had before a hearing examiner of the Federal Trade Commis- 
sion, on the charges set forth in this complaint, at which time and place you 
will have the right under said Act to appear and show cause why an order 
should not be entered requiring you to cease and desist from the violations of 
law charged in this complaint. 

You are notified that the opportunity is afforded you to file with the Commis- 
sion an answer to this complaint on or before the thirtieth (30th) day after 
service of it upon you. Such answer shall contain a concise statement of the 
facts constituting the ground of defense and a specific admission, denial or 
explanation of each fact alleged in the complaint or, if respondent is without 
knowledge thereof, a statement to that effect. 

If respondent elects not to contest the allegations of fact set forth in the 
complaint, the answer shall consist of a statement that respondent admits all 
material allegations to be true. Such an answer shall constitute a waiver of 
hearing as to facts so alleged, and an initial decision containing appropriate 
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findings and conclusions and an appropriate order disposing of the proceeding 
shall be issued by the hearing examiner. In such answer respondent may, 
however, reserve the right to submit proposed findings and conclusions and the 
right to appeal under Section 3.22 of the Commission’s Rules of Practice for 
Adjudicative Proceedings. 

If any respondent elects to negotiate a consent order, it shall be done in 
accordance with Section 3.25 of the Commission’s Rules of Practice. 

Failure to file answer within the time above provided and failure to appear 
at the time and place fixed for hearing shall be deemed to authorize a hearing 
examiner without further notice to respondent, to find the facts to be as alleged 
in the complaint, to conduct a hearing to determine the form of order, and 
thereafter, to enter an initial decision containing such findings and order. 

IN WITNESS WHEREOF, the Federal Trade Commission has caused this, its 
complaint, to be signed by its Secretary, and its official seal to be hereto affixed, 
at Washington, D. C., this 6th day of November, 1956. 

By the Commission. 


SEAL Robert M. Parrisn, Secretary. 


Untrep States or AMERICA Berore FEDERAL TRADE COMMISSION 


Commissioners: John W. Gwynne, Chairman, Robert T. Secrest, Sigurd 
Anderson, William C. Kern, Edward T. Tait. 


Docket No. 6676 
In the Matter of International Paper Company, a corporation 
DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF COMPLIANCE 


Pursuant to Section 3.21 of the Commission’s Rules of Practice, the initial 
decision of the hearing examiner shall, on the 25th day of June, 1957, become 
the decision of the Commission ; and, accordingly : 

IT IS ORDERED that Respondent International Paper Company, a corporation, 
shall, within sixty (60) days after service upon it of this order, file with the 
Commission a report in writing, setting forth in detail the manner and form in 
which it has complied with the order to divest and to cease and desist. 

By the Commission. 


[SEAL] Rozsert M. ParrisH, Secretary. 
Issued : June 25, 1957. 


Filed May 15, 1957 
Unirep States oF AMERICA BerorE Feperat TraDE CoMMISSION 
Docket No, 6676 
In the Matter of International Paper Company, a corporation 
INITIAL DECISION 


By Abner E. Lipscomb, Hearing Examiner. 

L. E. Creel, Jr., and William R. MaHanna, for the Commission ; 

Davis, Polk, Wardwell, Sunderland & Kiendl, by Ralph M. Carson and George 
A. Brownell, New York, N. Y., and Howrey and Simon, by Edward F. Howrey 
and Joseph B. Kennedy, Jr., Washington, D. C., for the Respondent. 

The complaint herein was issued on November 6, 1956, charging Respondent 
with increasing its present dominant position in the paper and paperboard 
industry by the acquisition of Long-Bell Lumber Corporation and Long-Bell 
Lumber Company, thereby tending substantially to lessen competition or to 
create a monopoly in commerce, in violation of the antimerger provision of § 7 of 
oa Act (U. 8S. C. Title 15, $18), as amended and approved December 

On May 10, 1957, Respondent, its counsel, and counsel supporting the com- 
plaint entered into an Agreement Containing Consent Order To Divest And To 
Cease And Desist, which was approved by the Director and the Assistant Director 
of the Commission’s Bureau of Litigation, and thereafter submitted to the 
Hearing Examiner for consideration. 
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Respondent International Paper Company is identified in the agreement as 
a New York corporation, with its office and principal place of business located 
at 220 East 42nd Street, New York, New York. 

Respondent admits all the jurisdictional facts alleged in the complaint and 
agrees that the record may be taken as if findings of jurisdictional facts had 
been duly made in accordance with such allegations. 

Respondent, in the agreement, waives any further procedure before the Hear- 
ing Examiner and the Commission; the making of findings of fact or conclusions 
of law; and all the rights it may have to challenge or contest the validity of the 
order to divest and to cease and desist entered in accordance with the agreement. 
All parties agree that the record on which the initial decision and the decision of 
the Commission shall be based shall consist solely of the complaint and the 
agreement; that the order to divest and to cease and desist as contained in the 
agreement shall have the same force and effect as if entered after a full hearing, 
and may be altered, modified or set aside in the manner provided for other 
orders; that the complaint herein may be used in construing the terms of said 
order; and that the agreement is for settlement purposes only and does not con- 
stitute an admission by Respondent that it has violated the law as alleged in 
the complaint. 

The order contained in the agreement does not require the Respondent, Inter- 
national Paper Company, to divest itself of the assets of the Long-Bell Lumber 
Corporation or the Long-Bell Lumber Company, which it acquired in 1956. It 
does, however, require Respondent to divest itself of all the stock in the Long- 
view Fibre Company which is acquired through the acquisition of the Long-Bell 
Lumber Company. © 

In support of the proposed order submitted in the agreement, counsel in sup- 
port of the complaint state that in the light of all the circumstances of which 
they are aware, the order will afford the public immediate and adequate relief, 
and competition will be well served thereby. They also point out that the pro- 
posed order prohibiting future acquisitions appears to assure a source of supply 
for smaller non-integrated converters and wholesalers, and thereby affords com- 
petitors at the production, conversion and jobbing levels ample time to reappraise 
the market and plan their future development. 

On the basis of counsel’s statement, it appears that the agreement and the 
order contained therein constitute a satisfactory disposition of this proceeding. 
Accordingly, in consonance with the terms of the afvresaid agreement, the Hear- 
ing Examiner accepts the Agreement Containing Consent Order To Divest And 
To Cease And Desist; finds that the Commission has jurisdiction over the Re- 
spondent and over its acts and practices as alleged in the complaint; and finds 
that this proceeding is in the public interest. Therefore, 

Ir 18 ORDERED that Respondent, International Paper Company, shall divest 
itself absoluteiy, in good faith, of all the stock in Longview Fibre Company which 
was acquired through the merger of The Long-Bell Lumber Corporation and 
The Long-Bell Lumber Company with Respondent. As an initial step in such 
divestiture Respondent shall furthwith transfer said stock to a bank or trust 
company to be approved by the Commission as voting trustee, under a voting 
trust agreement in a form to be approved by the Commission. Such divestiture 
shall be completed by sale of said stock within ten years from the date of this 
order. Respondent shall not sell any such stock, directly or indirectly, to any 
officer, director, employee, agent or subsidiary of, or anyone otherwise directly 
or indirectly under the control or influence of, Respondent or Any of its officers 
or directors. 

IT IS FURTHER ORDERED that for a period of ten years from the date of the issu- 
ance of this order by the Federal Trade Commission, Respondent shall cease 
and desist from acquiring, directly or indirectly, through subsidiaries or other- 
wise, by merger, consolidation, purchase of physical assets or acquisition of 
stock or other share capital, any interest in any paper or paperboard mill located 
in any present state of the United States which competes with any mill of 
Respondent. 

IT IS FURTITER ORDERED that for a period of ten years from the date of the issu- 
ance of this order by the Federal Trade Commission, Respondent shall cease and 
desist from acquiring, directly or indirectly, through subsidiaries or otherwise, 
by merger, consolidation, purchase of physical assets, or acquisition of stock or 
other share capital, any interest in any plant located in any present state of the 
United States which produces products made or converted from paper or paper- 
board and which competes with any plant or Respondent. 
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IT IS FURTHER ORDERED that from the date of the commencement of commer- 
cial production at its proposed paper and paperboard mill in the Pacific Coast 
area and until ten years from the date of this order Respondent shall cease and 
desist from supplying paperboard manufactured at such mill to any purchaser, or 
to any converting plant owned or controlled by Respondent unless Respondent 
shall comply with the following conditions: 

Prior to the commencement of each calendar year in which paperboard is to 
be supplied, Respondent shall contract to sell during such calendar year to non- 
integrated wholesalers, non-integrated converters and other non-integrated pur- 
chasers located in the eleven Western state area (meaning in each case pur- 
chasers who are not engaged, nor to the knowledge of Respondent controlled by 
others engaged, in such area in the manufacture of paperboard of a type and 
grade similar to that manufactured at such mill of the Respondent), a number 
of tons of paperboard equal to 40% of the tons of paperboard expected to be 
produced at such mill during the calendar year, provided, that if a lesser amount 
of such paperboard is so contracted to be sold prior to the commencement of 
such calendar year, then a number of tons of paperboard equal to the balance 
of such 40% shall be made available by the Respondent to non-integrated pur- 
chasers of the character described above who thereafter make written request to 
purchase any part thereof during such calendar year, to the extent and sub- 
ject to the terms set forth below: 

1. The number of tons included in such balance shall be reduced at the end 
of each month during such calendar year by the number of tons for which 
contracts of sale are made during such month, or by an amount equal to 

, one-twelfth of the original balance, whichever is greater ; 

2. All contracts of sale shall be subject to Respondent’s standard credit 
requirements, shall be at Respondent’s standard prices, and on its standard 
terms and conditions, in such area, and in weights, finishes and roll widths 
regularly made at such mill. No such contract need call for deliveries at a 
rate disproportionate to the uncontracted for expected production of paper- 
board at such mill during the balance of such year. 

It IS FURTHEB ORDERED that from the date of the commencement of com- 
merical production at its proposed paper and paperboard mill in the Pacific 
Coast area and until ten years from the date of this order Respondent shall 
cease and desist from supplying paper manufactured at such mill to any pur- 
chaser, or to any converting plant owned or controlled by Respondent, unless 
Respondent shall comply with the following conditions : 

Prior to the commencement of each calendar year in which paper is to be sup- 
plied, Respondent shall contract to sell during such calendar year to non-inte- 
grated wholesalers, non-integrated converters and other non-integrated purchasers 
located in the eleven Western state area (meaning in each case purchasers who 
are not engaged, nor to the knowledge of Respondent controlled by others en- 
gaged, in such area, in the manufacture of paper of a type and grade similar 
to that manufactured at such mill of the Respondent), a number of tons of paper 
equal to 40% of the tons of paper expected to be produced at such mill during 
the calendar year, provided, that if a lesser amount of such paper is so con- 
tracted to be sold prior to the commencement of such calendar year, then a num- 
ber of tons of paper equal to the balance of such 40% shall be made available by 
the Respondent to non-integrated purchasers of the character described above 
who thereafter make written request to purchase any part thereof during such 
calendar year ta, the extent and subject to the terms set forth below: 

1. The number of tons included in such balance shal] be reduced at the 
end of each month during such calendar year by the number of tons for 
which contracts of sale are made during such month, or by an amount equal 
to one-twelfth of the original balance, whichever is greater ; 

2. All contracts of sale shall be subject to Respondent’s standard credit 
requirements, shall be at Respondent’s standard prices, and on its standard 
terms and conditions, in such area, and in weights, finishes and roll widths 
regularly made at such mill. No such contract need call for deliveries at a 
rate disproportionate to the uncontracted for expected production of paper 
at such mill during the balance of such year. 

It IS UNDERSTOOD that not all the paper and paperboard to be supplied to non- 
integrated buyers under this order need be produced at Respondent’s Pacific Coast 
mill, but shall be paper and paperboard of similar types and grades. 

IT IS FURTHER UNDERSTOOD that the number of tons of paper and the number 
of tons of paper board expected to be produced during a calendar year at such 
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mill shall be determined for purposes of this order by a bona fide estimate by 
the Respondent until one full calendar year has elapsed after the commencement 
of commercial operations at such mill, and thereafter shall be deemed to be the 
number of tons of paper and the number of tons of paperboard that were pro- 
duced during the immediately preceding calendar year at such mill. 

Jurisdiction is retained so that Respondent may at any time hereafter petition 
the Commission for construction or modification of this order, which the Com- 
mission will consider and, upon proper showing by Respondent, allow to the 
extent it finds such construction or modification to be warranted and consistent 
with § 7 of the Clayton Act. 

ABNER B. LiIpscomMs, 


Hearing Examiner. 
May 15, 1957. 


UNITED STATES OF AMERICA BEFORE FEDERAL TRADE COMMISSION 
Docket No. 6388 
In the Matter of Farm Jowrnal, Inc., a corporation 
COMPLAINT 


The Federal Trade Commission, having reason to believe that the party re- 
spondent named in the caption hereof and hereinafter more particularly desig- 
nated and described, has violated and is now violating the provisions of Section 7 
of the Clayton Act (U.S. C. Title 15, Sec. 18) as amended and approved December 
29, 1950, hereby issues its complaint, pursuant to Section 11 of the aforesaid Act 
(U. 8. C. Title 15, Sec. 21) charging as follows: 

PARAGRAPH ONE: Respondent Farm Journal, Inc., is a corporation organized 
and existing under the laws of the State of Pennsylvania with its main and prin- 
cipal office located at 230 West Washington Square, Philadelphia 5, Pennsylvania, 
and causes to be printed, published, sold, and circulated several publications for 
distribution to subscribers and purchasers. 

PARAGRAPH TWO: Curtis Publishing Company is a corporation organized and 
existing under the laws of the State of Pennsylvania with its main office and 
principal place of business in Philadelphia, Pennsylvania. 

PARAGRAPH THREE: Among the publications published and distributed by Farm 
Journal, Inc., to subscribers and purchasers in each of the 48 States is the pub- 
lication entitled “Farm Journal,” which enjoys an average monthly net paid 
circulation of approximately 2,882,000 copies. “Farm Journal’ was first pub- 
lished in 1877 and has been published continuously since that date. In 1938 
Farm Journal, Inc., purchased a publication known as “Pathfinder” and is pub- 
lishing such periodical under the trade name of “Town Journal.” 

PARAGRAPH FouR: Curtis Publishing Company is engaged in the printing, 
publishing and circulation of various publications in all 48 States of the United 
States. In 1911 the Curtis Publishing Company acquired the “Country Gentle- 
man,” which is the oldest existing agricultural magazine in America, having 
been published continuously for 124 years, it being a continuation of or the suc- 
cessor to the Genesee Farmer. Recently the name of “Country Gentleman” was 
changed to “Better Farming.” “Better Farming” is a well-established and promi- 
nent farm journal and has a national net paid monthly circulation of approxi- 
mately 2,554,000 and is sold and distributed in all 48 States of the United States. 
The Curtis Publishing Company also publishes the “Saturday Evening Post,” 
“Ladies Home Journal,” “Jack and Jill,” and “Holiday” magazines, all enjoying 
wide national circulation. 

PARAGRAPH FIVE: On or about June 1, 1955 respondent, Farm Journal, Ince., 
acquired the publication “Better Farming,” along with certain property tangible 
and intangible, from the Curtis Publishing Company. 

PARAGRAPH S8Ix: Published in the United States are numerous magazines 
and newspapers, part of which are directed to various special segments of the 
population. There are published certain magazines and newspapers, called 
agricultural periodicals devoted to the interests and needs of the people living 
in rural areas, especially farmers. 

Agricultural periodicals have two sources of revenue, sales and advertising. 
Their subscribers and buyers in most instances reside in rural areas. Their 
advertisers are business concerns and others desirous of reaching the farmers 
and other persons living in rural areas. Certain business concerns are dependent 
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primarily upon farm publications as a practical national advertising medium 
because of the specialized nature of the product they are offering for sale. 

Agricultural periodicals published in the United States may be national or 
regional, general or specialized. Their appeal varies as to advertisers and 
buyers in accordance with the nature of the publication. 

PARAGRAPH SEVEN: The total average circulation of all General Agriculture 
Periodicals amounts to approximately 23,000,000, consisting of about 110 separate 
publications, which are divided into four general categories as follows: 

1. Monthly farm magazines; 

2. Monthly farm papers; 

3. Semi-monthly or bi-weekly farm papers; and 
4. Weekly farm papers. 

The total average circulation of monthly farm magazines with a circulation 
of 1,000,000 or more is approximately 10,664,000 or about 46% of the total 
average circulation of general Agricultural Periodicals. 

There are only six farm magazines with a circulation of 1,000,000 or more 
and only the “Farm Journal” and “Better Farming” provide any substantial 
type of national coverage for the farm reader or advertiser. In addition to the 
largest, “Farm Journal,” and the acquired publication, “Better Farming,” are: 

“Capper’s Farmer” with a net paid circulation of approximately 1,356,000; 

“Successful Farming” with a net paid circulation of approximately 
1,311,000 ; 

“Farm and Ranch” with “Southern Agriculturist” with a net paid circula- 
tion of approximately 1,298,000; and 

“Progressive Farmer” with a net paid circulation of approximately 
1,262,000. 

The combined circulation of these six magazines is approximately 10,664,000 
and by this acquisition Agricultural Periodicals published by respondent will 
have a net paid circulation of approximately 5,436,000 or approximately 51 
percent of the total net paid circulation among the six largest competitors in the 
farm magazine field and approximately 24 percent of the total net paid circula- 
tion. Of the four smaller publications, the “Progressive Farmer” and “Farm 
and Ranch” with “Southern Agriculturist” have circulation only in the southern 
area of the United States, South of the Ohio River, and are strictly regional in 
distribution. The remaining two publications, “Capper’s Farmer” and “Success- 
ful Farming” have limited circulation throughout the United States but are 
primarily regional in nature. 

Of the remaining 104 general Agricultural Periodicals which are of the news- 
paper type and are primarily regional in nature, seventy-two have a circulation 
of less than 100,000; 21 have a circulation of between 100-250 thousand: & have 
a circulation of between 250-500 thousand; 3 have a circulation in excess of 
500,000. 

PARAGRAPH EIGHT: Entry into the field of farm publications is relatively 
difficult. Of the six largest farm publications with a circulation of 1,000,000 
or more, the last entry into the field was the publication known as “Successful 
Farming” which was first published in the year 1902. Prior to that, the “Dro- 
gressive Farmer” started publication in the year 1856: the “Farm Journal” in 
the year 1877; the “Farm and Ranch” with “Southern Agriculturist” in the year 
1869; “Capper’s Farmer” in the year 1879; and “Better Farming” formerly 
known as ‘Country Gentleman” in the year 1831. The most recent entry in the 
field was ‘The National Future Farmer” published by Future Farmers of Amer- 
ica in 1952. There have been no substantial national entries in the field in the 
last 50 years. 

The “Farm Journal” and “Better Farming”, prior to June 1955 were publica- 
tions primarily aimed for the rural subscriber and were specialized im nature 
with reading appeal and advertising directed primarily to the rural population 
of the United States and were the only two such farm magazines enjoying 
national circulation. In an advertisement appearing in the “Advertising Age” 
dated April 25, 1955 at page 17, “Farm Journal” represented that it was “Amer- 
ica’s largest, most successful farm magazine.” In naming its five competitors, 
said advertisement named the six leading farm magazines in the United States 
and recognized that only two of said magazines were of a national character, 
they being the “Farm Journal” and “Better Farming.” The other four farm 
magazines were classified by the respondent corporation as “Regionals” or local 
in character and circulation. The four Regionals among the six leading farm 
magazines listed by respondent were the “Progressive Farmer,” “Successful 
Farming,” “Capper’s Farmer” and “Farm and Ranch.” 
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At such time the publication “Better Farmer” was the only competitor on a 
national basis of “Farm Journal” among media especially serving the great farm 
communities of the Nation. Before June 1955, said “Better Farmer” and “Farm 
Journal” were in direct competition throughout the United States for buyers 
and advertisers. 

PARAGRAPH NINE: For the year 1953, advertising revenues for farm magazines 
were approximately $41,000,000 of which the “Farm Journal” and “Better 
Farming” had approximately $16,000,000 or 38 percent of all monies spent for 
advertising in farm publications. For the first three months of the year 1955, 
the “Farm Journal” and “Better Farming” had combined advertising revenues 
of $4,544,000 as compared with the combined advertising revenues of the 
other four farm magazines having a circulation of more than 1,000,000 of 
approximately $4,252,000. Of the combined advertising revenues of the acquired 
and acquiring magazines and the other four publications with circulations in 
excess of 1,000,000, the acquired and the acquiring companies’ revenues for the 
first three months of 1955 amounted to 51% (plus) percent of advertising reve- 
nues, 

PARAGRAPH TEN: By its acquisition of “Better Farming,” the respondent cor- 
poration has eliminated the only competitor with national advertising and circu- 
lation coverage in the monthly farm magazine field. 

PARAGRAPH ELEVEN: Prior to, and at the time of the acquisition herein, 
respondent offered to sell, did sell and distribute its said “Farm Journal” and 
other publications in commerce, as “commerce” is defined in the Clayton Act, 
and still does. 

PARAGRAPH TWELVE: Prior to the acquisition herein, the Curtis Publishing 
Company offered to sell, sold and distributed its said “Better Farming” and 
other publications in commerce, as “commerce” is defined in the Clayton Act. 

PARAGRAPH THIRTEEN: Respondent has violated Section 7 of the Clayton Act, 
as amended, in that the acquisition from Curtis Publishing Company, hereto- 
fore described, may have the effect of substantially lessening competition or 
tending to create a monopoly in the following ways, among others: 

(a) Actual and potential competition between respondent herein and 
the Curtis Publishing Company, the first and second publications in the 
agricultural field, in the publication and sale of agricultural publications 
and advertising therein has been or may be eliminated ; 

(b) Actual and potential competition generally in the publication and sale 
of agricultural publications and advertising therein may be substantially 
lessened ; 

(c) The publication “Better Farming” formerly known as “Country 
Gentleman” has been or may be permanently eliminated as an independent, 
competitive publication and factor in the agricultural publications industry ; 

(d) The acquistion of “Better Farming” by respondent Farm Journal, 
Inc., has enhanced or may enhance respondent’s competitive advantage in 
the distribution and sale of general agricultural publications and adver- 
tising therein to the detriment of actual and potential competition ; 

(e) Industry-wide concentration of the publication, distribution and sale 
of general agricultural magazines and advertising therein has been increased ; 

(f) Elimination of “Better Farming” as the only effective or substantial 
competitive general agricultural magazine published nationally may cause 
potential and actual advertisers, as well as potential and actual subscribers 
and purchasers in the great farm communities of the Nation, to become 
dependent upon respondent for the purchase of either advertising space in, 
or the purchase or subscription to, a general agricultural magazine of a 
national character. 

PARAGRAPH FOURTEEN: The foregoing acquisition, acts and practices of re- 
spondent, as hereinbefore alleged and set forth, constitute a violation of Sec- 
tion 7 of the Clayton Act (U.S. C. Title 15, Sec. 18) as amended and approved 
December 29, 1950. 

WHEREFORE, THE PREMISES CONSIDERED, the Federal Trade Commission on this 
30th day of June, A. D., 1955 issues its complaint against said respondent. 


NOTICE 


Notice is hereby given you, Farm Journal, Inc., respondent herein, that the 
20th day of September, A. D., 1955, at 11 o’clock is hereby fixed as the time and 
Philadelphia, Pennsylvania as the place when and where a hearing will be had 
before a hearing examiner of the Federal Trade Commission, on the charges set 
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forth in this complaint, at which time and place you will have the right under 
said Act to appear and show cause why an order should not be entered requiring 
you to cease and desist from the violations of law charged in this complaint. 

You are notified that the opportunity is afforded you to file with the Com- 
mission an answer to this complaint on or before the thirtieth (30th) day after 
service of it upon you. Such answer shall contain a concise statement of the 
facts constituting the ground of defense and a specific admission, denial, or 
explanation of each fact alleged in the complaint, or, if respondents are without 
knowledge thereof, a statement to that effect. 

If respondent elects not to contest the allegations of fact set forth in the 
complaint, the answer shall consist of a statement that respondent admits all 
material allegations to be true. Such an answer shall constitute a waiver of 
hearing, as to facts so alleged, and an initial decision containing appropriate 
findings and conclusions and an appropriate order disposing of the proceeding 
shall be issued by the hearing examiner. In such answer, respondent may, how- 
ever, reserve the right to submit proposed findings and conclusions and the right 
to appeal under Section 3.22 of the Commission’s Rules of Practice for Adjudica- 
tive Proceedings. 

If the respondent elects to negotiate a consent order, it shall be done in ac- 
cordance with Section 3.25 of the Commission’s Rules of Practice. 

Failure to file answer within the time above provided and failure to appear 
at the time and place fixed for hearing shall be deemed to authorize a hearing 
examiner without further notice to respondent, to find the facts to be as alleged 
in the complaint, to conduct a hearing to determine the form of order, and to 
issue an appropriate order requiring the respondent to divest itself of all assets 
or other interest acquired by it from Curtis Publishing Company, and, there- 
after, to enter an initial decision containing such findings and order. 

IN WITNESS WHEREOF, the Federal Trade Commission has caused this, its 
complaint, to be signed by its Secretary, and its official seal to be hereto affixed, 
at Washington, D. C., this 30th day of June, A. D., 1955. 

By the Commission. 


[SEAL] Rosert M. Parrisyu, Secretary. 


UNITED STATES OF AMERICA BEFORE FEDERAL TRADE COMMISSION 


Commissioners: John W. Gwynne, Chairman, Lowell B. Mason, Robert T. 
Secrest, Sigurd Anderson, William C. Kern. 


Docket No. 6388 
In the Matter of Farm Journal, Inc., a Corporation 
DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF COMPLIANCE 


Pursuant to Sec. 3.21 of the Commission’s Rules of Practice, the initial deci- 
sion of the hearing examiner shall, on the 17th day of July, 1956, become the 
decision of the Commission ; and, accordingly : 

IT Is ORDERED that the date by which respondent, Farm Journal, Inc., shall 
comply with the order contained in said initial decision be, and it hereby is, 
fixed as January 1, 1957. 

IT IS FURTHER ORDERED that the respondent shall, on or before January 1, 
1957, file with the Commission a report in writing, setting forth in detail the 
manner and form in which it has complied with said order. 

By the Commission. 

SEAL Rosert M. ParrisyH, Secretary. 

Issued: July 17, 1956. 

Filed June 8, 1956 


Unitep States oF AMERICA BEFORE FEDERAL TRADE COMMISSION 
Docket No. 6388 
In the Matter of Farm Journal, Inc., a Corporation 
INITIAL DECISION 


Complaint herein issued June 30, 1955, charging respondent with violation of 
section 7 of the Clayton Act (15 U.S. C. 18) as amended December 29, 1950, in that 
it acquired a substantially competitive farm publication, the Country Gentleman— 
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Better Farming, thereby susbtantially lessening actual and potential competi- 
tion or tending toward a monopoly in any line of commerce in which both were 
engaged. The answer of respondent admitted most of the descriptive, statis- 
tical, and acquisitional facts pleaded, and denied the conclusions of competitive 
effect and lines of commerce as asserted in the complaint. Pretrial conferences 
were held October 25 and 26, 1955, and thereafter 20 hearings for evidence 
reception began on October 31, 1955, and ended February 2, 1956, resulting in 
2,260 pages of transcript, 400 exhibits offered by counsel in support of the 
complaint, and 276 by respondent. The reception of evidence was closed Feb- 
ruary 2, 1956, and thereafter proposed findings of fact and conclusions, and 
brief in support thereof, were submitted by counsel in support of the complaint 
on March 16, 1956. The same in opposition thereto were filed by respondent’s 
counsel on April 27, 1956. Reply brief of counsel for complaint was filed May 
23, 1956. Upon consideration thereof, and the entire record herein, the hearing 
examiner makes the following: 


Findings of Fact 


1. Respondent Farm Journal, Inc. is a corporation under the laws of the 
State of Pennsylvania with its principal office located at 230 West Washington 
Square, Philadelphia 5, Pennsylvania. It causes to be printed, published, 
sold, and circulated to subscribers in interstate commerce, as that term is 
defined and used in the Clayton Act, two monthly magazines, Farm Journal 
and Town Journal. The former is an agricultural magazine whose editorial 
content covers all phases of farming and whose appeal is to farmers and to 
those interested in farming. The latter is a magazine whose editorial con- 
tent covers all phases of suburban living and whose appeal is to suburbanites 
who, although living for the most part in the open country, small towns, 
county seats, or in the suburbs of large cities, do not engage in farming for 
a livelihood. Both magazines are sold entirely direct to subscribers and not 
on newsstands. 

2. In 1943 respondent purchased a weekly magazine known as Pathfinder, 
with a circulation of approximately 400,000, and continued to publish under 
that name until 1955 when it was changed to Town Journal. During that 
period it was converted to a monthly, its editorial format changed, and its 
circulation increased to an average net paid of 1,627,273 for the six months’ 
period ending June 30, 1955. 

3. Farm Journal has been continuously published as a nationally distributed 
farm magazine since 1877 with progressively increasing national circulation 
and advertising. Its subscription price as $1.00 a year or 8.33 cents per copy, 
the latter being proportionately lower on longer term subscriptions. Its average 
net paid circulation in the United States for the six months’ period ending 
June 30, 1955, was 2,869,640. Approximately 50 percent of its editorial con- 
tent is devoted to the business of farming; about 35 percent to matters of 
special interest to farm women; and the remainder to fiction, humor, and 
miscellaneous features. Subscription sales accounted for about 10 percent of 
Farm Journal’s gross revenues. In 1950 these were $922,280 and in 1954 
they were $1,109,597. Circulation costs alone exceeded Farm Journal’s gross 
revenue from subscription sales. In 1950 Farm Journal’s gross advertising 
revenue was $8,353,385 and in 1954 was $9,789,629. Up until the November 
1952 issue, Farm Journal was published in one monthly national edition. 
Beginning with the 1952 edition it was, and has been since, published in three 
separate regional editions called the Central-East Edition, circulated in 24 
eastern and midwestern states (Maine, New Hampshire, Vermont, Massachu- 
setts, Rhode Island, Connecticut, New York, New Jersey, Pennsylvania, Dela- 
ware, Maryland, West Virginia, Ohio, Indiana, Illinois, Michigan, Wisconsin, 
Minnesota, Iowa, Missouri, North Dakota, South Dakota, Nebraska, Kansas, 
and the District of Columbia) with a total net paid circulation of 2,001,139 
for the six months’ period ending June 30, 1955; the Southern Edition, having 
a net paid circulation of 529,286, circulated in 13 southern states ( Virginia, 
North Carolina, South Carolina, Georgia, Florida, Kentucky, Tennessee, Ala- 
bama, Mississippi, Louisiana, Arkansas, Oklahoma, and Texas) ; and the Western 
Edition, with a net paid circulation, for the same period, of 339,215, circulated 
in 11 western states (California, Oregon, Washington, Colorado, Idaho, Arizona, 
New Mexico, Wyoming, Nevada, Montana and Utah). Beginning with the 
April 1956 issue respondent will publish Farm Journal in four regional editions 
called Eastern, Central, Southern, and Western. 
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4. Since 1953 advertisers may purchase space in Farm Journal on a full-run 
basis, or in the Central-East and Southern editions jointly, or in the Western 
Edition alone. Beginning in April 1956, advertisers may purchase space in any 
one, two, or all regional editions. 

5. Curtis Publishing Company (hereinafter referred to as Curtis) is a corpo- 
ration under Pennsylvania laws with its executive offices located at Inde- 
pendence Square, Philadelphia, Pennsylvania, and is engaged in printing, 
publishing, and circulating in interstate commerce, as that term is defined in 
the Clayton Act, to all 48 states various publications. As of June 6, 1955, 
these were The Saturday Evening Post, a general weekly ; Ladies’ Home Journal, 
a women’s monthly; Holiday, a travel and recreation monthly; Better 
Farming—Country Gentleman (hereinafter referred to as Country Gentleman), 
a general interest farm monthly; and Jack and Jill, a children’s monthly. 
Only the latter did not carry advertising. 

6. Curtis is a highly vertically integrated concern growing its own lumber, 
processing pulp, and making its own paper, editing, printing, and publishing the 
named magazines and circulating same through a wholly owned subsidiary, 
Curtis Circulation Company, which distributes nationally in interstate com- 
merce, not only its own magazines but those of a long list published by other 
publishers. 

7. Country Gentleman was sold largely on subscription, only 1.4 percent of 
its total circulation being single copy sales, whereas 32 percent of the circu- 
lation of The Saturday Evening Post, 34 percent of the Ladies’ Home Journal, 
and 21 percent of Holiday were single copy sales on newsstands. All of its 
magazine sales in 1954 accounted for 31 percent of the total revenues of the 
four Curtis magazines carrying advertising, advertising accounting for the 
balance of 69 percent. In the case of Country Gentleman, the circulation revenue 
accounted for 18 percent and advertising 82 percent. The manufacturing and 
delivery costs for an average issue of Country Gentleman were 15 cents per 
copy, whereas gross circulation revenue was 5 cents per copy. 

8. The average net paid circulation of the five Curtis magazines for the six 
months period ending June 30, 1955, was as follows: The Saturday Evening Post 
4,621,096 ; Ladies’ Home Journal 4,813,724; Holiday 832,697; Country Gentleman 
2,556,099 ; Jack and Jill 716,000. In each of the years 1946 through 1954, Curtis 
showed a profit on its total operations, after taxes of about $5,000,000, net profit 
to total revenues ranging from a high of 4.1 percent in 1950 to a low of 2.5 
percent in 1954. 

9. Country Gentleman was acquired by Curtis in 1911. It was then the 
oldest agricultural publication in the nation, then published under the name 
Country Gentleman, which had begun in 1830 as the Genessee Farmer. Curtis 
continued this long career until August 31, 1955. Beginning in September 1952, 
and running to February 1953, various changes were made in the publication. 
The size was cut down from 680 lines to 429 lines, the name changed from 
Country Gentleman to Country Gentleman—Better Farming, and the magazine 
was regionalized into four editions by a two-page insert. Throughout its owner- 
ship by Curtis and until its death in August 1955 Country Gentleman was a 
monthly general interest farm magazine providing, through its editorial 
columns, coverage of all farm interests, matters of special interest to farm 
women, and some fiction. 

10. In the six months’ period ending June 30, 1955, Farm Journal had an 
average net paid monthly circulation, substantial in all of the 48 states, of 
2,869,640 copies, and Country Gentleman, for the same period, had comparable 
domestic circulation of 2,456,679, substantial in all of the 48 states. No other 
agricultural publication covering all phases of farming enjoyed at this time 
either significant or substantial circulation in all 48 states and none had a 
total net paid circulation of more than a million and a half. Advertising 
revenue for the year 1954 showed Farm Journal receiving $9,789,629; Country 
Gentleman $7.107,935. The next nearest general interest farm magazine sold 
some $6,000,000 worth of advertising space, the second nearest $4,500,000, and 
others less than $3,000,000. 

11. On June 6, 1955, respondent and Curtis entered into a letter agreement, 
the terms of which were subsequently included in a formal agreement of Septem- 
ber 1955 with only minor variations, whereby (1) Curtis transferred to respond- 
ent all its right, title, and interest to its publication Country Gentleman, includ- 
ing the names Better Farming and Country Gentleman, effective with the Sep- 
tember 1955 issue. A requirement of the letter agreement that Farm Journal 
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carry these names “Better Farming” or “Country Gentleman” on its cover or in 
a prominent place inside for at least twelve issues was eliminated in the formal 
agreement and use of the names made optional; (2) Curtis transferred to re- 
spondent a list of all of its domestic Country Gentleman subscribers, with ad- 
dresses and expiration dates; (3) Farm Journal assumed full liability for ful- 
filment of domestic subscriptions to Country Gentleman to be discharged by 
substitution of Farm Journal where subscribers had R. F. D. addresses, or sub- 
stitution of Farm Journal or Town Journal for other subscribers, as respondent 
made arrangements with them, or by cash refund where required by subscriber 
except that Curtis agreed to reimburse respondent for one-half of all such cash 
refunds paid by respondent subject to a maximum of $50,000 payable by Curtis 
on that account. Each substituted subscription would be for the same number 
of issues as would otherwise have been due on the replaced subscription whether 
they be corresponding issues or future issues through extension of existing sub- 
scriptions for Farm Journal or Town Journal. Curtis’ liability for its unexpired 
Country Gentleman subscriptions as of August 1, 1955, was $2,816,147.65; (4) 
Curtis agreed to furnish respondent a list of advertisers who, as of June 6, 1955, 
had placed orders for advertising space in September 1955 and subsequent is- 
sues of Country Gentleman: (5) respondent agreed to purchase from Curtis a 
minimum of $100,000 worth of advertising space annually in The Saturday Eve- 
ning Post until a total of $500,000 had been expended; (6) respondent agreed to 
give Curtis, free, $100,000 worth of advertising space each year for five years 
in either Farm Journal or Town Journal, or both. This annual obligation was 
to be reduced by one-half of the excess of The Saturday Evening Post advertis- 
ing space, including above minimum requirement, purchased by the respondent 
in the particular year; (7) respondent agreed to pay Curtis each year, for a 
period of five years beginning with the February 1956 issue of Farm Journal, 
a sum equivalent to 15 percent of the dollar value of all paid advertising appear- 
ing in Farm Journal in excess of 450,000 agate lines in any one year, such pay- 
ments not to exceed $500,000 in any one year, or a total of $2,000,000; (8) re- 
spondent agreed to purchase from the New York & Pennsylvania Company, a 
Curtis subsidiary, at a specified price, subject to adjustment, a minimum of 3,500 
tons of paper a year for ten years, terminable by either party at the end of five 
years. 

12. The considerations which led to this agreement on the part of Curtis were 
testified to in eonsiderable detail by its president. He gave gross advertising 
revenue and net profits for Country Gentleman as follows: 


Advertising Profit or Joss 
revenue 





$9, 001, 472 $616, 872 
8, 678, 480 
8, 805, 816 
8, 805, 523 
8, 572, 732 
7, 699, 277 1 1, 612, 244 
7, 107, 935 1 2, 480, 877 


In the 45 years from 1911 to 1955 Country Gentleman showed profits in 
13 years 1919, 1927, 1928, 1929, 1980, 1942, 1943, 1944, 1945, 1946, 1947, 1948, 
and 1949, and losses all the other years these losses averaging about $500,000 
over the entire period. These figures are exclusive of general company overhead, 
and in his opinion the magazine absorbed more overhead than it created. Curtis, 
however, was at no time faced with actual or imminent insolvency, having never 
shown less than $4,000,000 net profit. 

13. The above individual losses were the primary reason for discontinuance. 
There were, in addition, other underlying or causative reasons also. All 
Curtis equipment had been designed for 680 line publications. This prevented 
running advertising copy into page margins, although competing publications 
could and did offer this to advertisers. Competitors also, such as Farm Journal, 
contracted out their magazine printing to commercial printers whose wide 
variety of equipment permitted them to accept editorial and advertising material 
at much shorter closing dates than Curtis could. Curtis thus could not print 
as late news as some of its competitors. Its circulation costs had increased, 
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due to the decreasing number but increasing larger size farms; turnover in 
sales force increased to the point where supervisors spent more time in hiring 
new replacements than in training them, subscriptions tended to be for shorter 
periods, increasing the expense of securing renewals. The witness estimated 
that it would have cost Curtis some five million or more to overcome these 
handicaps by the purchase of new pressroom equipment alone and it was not 
felt that the candle was worth the game. 

14. Curtis’ annual statements for the four preceding years show profits after 
taxes as follows: 


SE nhetatict ah Rattner innancaveseinpeininiatecncreniemreneice $4, 849, 920. 65 
Siriaas Gncpuinnceniiiantnsrmininmmieimmeniinn 4, 403, 936. 37 
Riel ditadalasanatrintin aes qniamirrere-mni-ncryaeningn 4, 468, 027.19 
St hicenineihsdineniiinsiierinense<uniceeeentnere~rete-ae 4, 516, 682. 83 


and that as of December 31, 1954, it had undivided profits and surplus after 
taxes and dividends of $15,953,968.12. : 

15. These factors led to the decision in April 1955 to sell or discontinue publi- 
eation. However, in 1952, discussions had been held with the officials of another 
farm publication—Farm & Ranch, Southern Agriculturist—on a buy or sell 
basis, but they came to nothing as it became apparent they were in no position 
to buy. From December 1950 through part of May 1955, discussions were held 
with officials of Capper’s Farmer, the third largest farm magazine, circulation- 
wise, after Farm Journal and Country Gentleman, but Capper’s could not, as of 
May 19, 1955, undertake a negotiation of that size. The same day Curtis’ 
chairman of the board got in touch with Howard Pew, the principal stockholder of 
respondent, and within twelve days thereafter, very frequent conferences re- 
sulted in the agreement of June 6, 1955. 

16. Prior to June 6, 1955, Farm Journal had never advertised in Curtis’ Satur- 
day Evening Post, except one insertion five to seven years before, and Curtis 
had never advertised in Farm Journal. Respondent had never before purchased 
any paper from Curtis or any of its subsidiaries. 

17. Almost immediately after the execution of this agreement of June 6, 
1955, Curtis gave respondent access to its list of subscribers with their addresses, 
gave it impressions of their address plates, delivered to it, its list of advertisers 
who had placed orders for advertising to appear in issues of Country Gentle- 
man subsequent to August 1955. Advertisers were notified the publication would 
cease after the August 1955 issue. Advertising contracts are cancellable up to 
a specific closing date, and Farm Journal immediately contacted these advertisers 
to continue with, or substitute Farm Journal for Country Gentleman. It like- 
wise went over Country Gentleman’s list of subscribers, eliminated duplications 
(those who subscribed to both Country Gentleman and Farm Journal), sepa- 
rated the remainder into those with R. F. D. addresses and those without, and 
sent out letters to all, urging R. F. D. subscribers to substitute Farm Journal for 
Country Gentleman, urging non-R.F.D. subscribers to substitute Town Journal 
for Country Gentleman, and offering duplicate subscribers extensions to their 
Farm Journal subscriptions commensurate with the unexpired portion of their 
Country Gentleman subscriptions. In each class, refund in cash as an alterna- 
tive was tendered. 

18. As of December 1955, these refunds amounted to about $1,000.00 out of a 
total subscription liability of $2,816,147.65. Out of 2,250,812 Country Gentleman 
subscribers’ names turned over by Curtis to respondent, Farm Journal found 
1,333,556 nonduplicates or new names. Letters urging substitution went out 
to about 1,092,000 non-R. F. D. former Country Gentleman subscribers and 
630,000 replies were received as of November 1955, of which 53 percent elected 
to take Town Journal, the remainder Farm Journal. As of December 1955 re- 
spondent had increased its circulation of Town Journal from a June 1955 level 
of 1,600,000 by 375,000 and of Farm Journal from 2,870,000 (guarantee plus 
bonus) to a guaranteed circulation of 3,400,000 (bonus unstated), although 
respondent actually delivered 3,950,000 of its November 1955 issue. As a result 
of this increased circulation, both guaranteed and actual, respondent increased 
its advertising rates in Farm Journal by approximately 16 percent, effective 
with its February 1956 issue. The aggressive solicitation of Country Gentle- 
man’s list of advertisers, coupled with Farm Journal’s huge bonus circulation 
subsequent to June 1955 and before its increase in advertising rates in February 
1956, also resulted in a substantial increase in Farm Journal’s advertising, both 
in lineage and revenue (from $543,060.20 in August 1955 to $1,031,897.51 in Sep- 
tember 1955). 
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19. As of now, the possible absorption is practically complete, as to subscriber 
and advertiser novation, and Farm Journal, as of November 1955, was still being 
published as “Farm Journal and Country Gentleman.” 

20. The foregoing facts, as above found, are not in serious dispute, but since 
the statute forbids acquisition of either capital stock or other assets “where 
in any line of commerce in any section of the country, the effect of such acqui- 
sition * * * may be to substantially lessen competition, or tend to create a 
monopoly,” the fight centers around the effect, which in turn depends upon the 
definition and limitation of “line of commerce.” As in all these proceedings, 
proponent’s effort is to narrow as much as possible the applicable line or lines 
of commerce because the quantitative aspect (share of market, etc.) of the 
acquisition is thereby pro tanto enhanced, whereas respondent seeks to widen 
the orbit of competition in order to dilute such effect. 

21. Definition and delineation of line of commerce is, of course, the most diffi- 
cult problem, and since this is the first Commission proceeding to reach this 
stage, under the statute as amended in 1950, there are no Commission prece- 
dents, except the interlocutory ruling in the Pillsbury Mills case, Docket No. 
6000, and no exactly applicable court decisions. It is plain, however, and all 
counsel concede, either expressly or by implication, that Country Gentleman 
had two products to sell—news and information to subscribers—a vocational 
magazine—and space therein to advertisers. 

22. Counsel for proponent contends for a definition of line of commerce solely 
in geographical terms—area where these products are sold—a “national” maga- 
zine sold in a “national” market, whereas counsel for respondent contends for a 
definition in terms of product. “Line of commerce” to this hearing examiner con- 
notes line of business in which the acquiree was engaged—in other words, what 
is being produced and sold—a product, whereas geographic definition simply 
connotes where that product is sold in competition with other products, not the 
market but rather the breadth, depth, or extent of that market. The fact that 
Congress included the words “in any section of the country bears this out. In 
other words, line of commerce, relevant market, or orbit of competition must be 
determined by the competitive characteristics of the product sold by the ac- 
quiree, only one of which is the area in which it is sold. The Pillsbury ruling 
tends to confirm this. 

23. Counsel for respondent, on the other hand, claim that the advertising 
market (line of commerce, relevant market, orbit of competition, are used syn- 
onymously herein) is in reality two separate markets, one for the advertising 
of agricultural goods such as cotton pickers or mechanical milkers, and the other 
for advertising of general use goods used by all regardless of vocation, such as 
towels, shoes, or radios. The basis for this contention is that 70 percent of re- 
spondent’s gross revenue is from the sale of advertising space and 75 percent 
of this comes from the sale of advertising space for general use products. 

24. Whether the sale of advertising space is regarded per se as one market, or 
as two, as contended for, is immaterial in view of the definition of relevant 
markets hereafter made. Respondent has proved that in the sale of advertising 
space for general use products it competes to some extent with practically every 
magazine published—of which there are some 800—with radio, television, bill- 
board, and circulars. But the Supreme Court has held in Times-Picayune Pub- 
lishing Co. vs. U. 8S. 345 U. S. 594, 612: 

“For every product substitutes exist. But a relevant market cannot mean- 
ingfully encompass that infinite range. The circle must be drawn narrowly to 
exclude any other product to which, within reasonable variations in price, only 
a limited number of buyers will turn; in technical terms, products whose ‘cross- 
elasticities of demand’ are small.” 

25. Respondent has proved through its officials and its advertising expert 
witnesses that these “cross-elasticities of demand” between Country Gentle- 
man and Farm Journal on the one hand, and the mass media on the other 
hand, are small indeed for what the former have to sell. There is very little 
competition between these two vocational magazines and all other magazines 
for subscribers. What there is, is the type of competition which exists between 
eurrent fiction and a new book on brain surgery for a physician’s patronage. 
There is likewise no discernible competition for the advertising of beehives, 
sprayers, or other vocationally demanded products. And, according to respond- 
ent’s evidence, Country Gentleman, Farm Journal, or any other farm magazine 
are excluded by advertisers who use mass circulation or media consistently, 
either because their product is insufficiently appealable to farmers, such as 
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canned milk, or because it represents an unwarranted additional expense, since 
they must use general news, fictional, or other mass circulation media in any 
event. They are likewise excluded from most other vocational, but nonfarm 
product advertising, whereas general media are not, at least to the same extent. 

26. The competition for advertising of general use products between general 
news and fiction magazines on the one hand, and vocational or specialty mag- 
azines on the other, is indirect rather than direct. Very few, if any, producers 
of general use products advertise in a vocational or specialty magazine only. 
The process from this record seems to be the reverse. The first step for an 
advertiser of general use goods with the resources for buying mass circulation 
of any kind is to fix his advertising budget for the year. The next step is to 
decide whether he will employ printed media, radio, television, or even bill- 
boards. If more than one is selected, then funds are allocated between them. 
The third step then, if periodical media is selected, or shares, is to decide on 
which general news or pictorial periodical of mass circulation will be used. Up 
to this point there is no direct competition between vocational or specialty peri- 
odicals with any of the other media, because, as stated before, such special audi- 
ence periodicals are almost never selected alone for advertising in mass fashion, 
general use products. After these three choices have been made, then, if the ad- 
vertiser has sufficient funds and believes a potential to exist in the farm, fash- 
ion, sports, or other special audience, he will select one or more periodicals from 
those fields. Hence, the competition is indirect rather than direct, postponed 
rather than consistent from the beginning. This is pointed up, in the case of 
farm magazines at least, by the record fact that 50.5 percent of all advertising 
expenditures in 1954 was in general magazines and only 2.8 percent in farm 
magazines, and the latter percentage has been declining. It is not “effective 
competition.” Fashion Originators’ Guild, et al vs. F. T. C. 312 U. S. 457; 
Standard Oil Co. vs. U. S. 337 U. S. 298. As was stated by the Senate Judiciary 
Committee in its report on the 1950 amendment to section 7: 

“Tt is intended that acquisitions which substantially lessen competition as 
well as those which tend to create a monopoly, will be unlawful if they have the 
specified effect in any line of commerce, whether or not that line of commerce 
is a large part of the business of any of the corporations involved in the acquisi- 
tion”—(S. Rept. No. 1775, 8ist Cong., 2d sess., p. 5) and the House Committee 
Report: “The test * * * is not intended to be applicable only where the specified 
effect may appear on a nationwide or industry-wide scale.” 

It is noteworthy also that the relevant market was limited to farm publica- 
tions, regardless of type of advertising carried, in Indiana Farmer’s Guide Pub- 
lishing Co. vs. Prairie Farmer Publishing Company 293 U. 8S. 268, 88 F2d 979. 
In spite of respondent’s consistent attempt to widen the area and at the same 
time to fragmentize its activities, the basic fact is that farm publications are a 
distinct and separable class of periodicals, entirely different in their audience 
and their appeal to advertisers, from general news and fiction carrying period- 
icals. 

27. Under the Supreme Court ruling referred to, and the record in this case, 
the boundary of the two relevant markets in this case is drawn to include all 
general interest farm publications which sell their magazines to farmers and 
to those interested in farming, and which sell advertising space for the sale of 
both agricultural products and general consumer goods. Excluded are tele- 
vision, radio, and all other nonfarm magazine advertising of general use prod- 
ucts. Excluded also are agricultural magazines which are devoted to special- 
ized segments of farming such as Turkey World and the American Fruit Grower, 
and largely for the same reasons. 

28. If the “acceptable substitute” theory for discerning direct competition is 
used the result is the same. A subscriber to Country Gentleman or Farm Jour- 
nal is, for the most part, one who is interested in news and information of all 
phases of farming, farming in general, for survival reasons, and he will not 
accept The Saturday Evening Post, the New Yorker, or Life in lieu thereof, nor 
will he take the Turkey World or the Beekeeper’s Gazette instead. These he 
may buy in addition to his Country Gentleman or Farm Journal, but not in 
place of them. Advertisers know this, and they know that, except for the ad- 
vertising fraternity and competitors, very few, if any, people buy magazines just 
to read the advertisements, or view television just to watch the irritating com- 
mericals. Hence, their “cross-elasticities of demand” roughly follow those of 
the subscribing public. See on this point Oxford Varnish Corporation vs. Ault 
& Wiborg Corp. 83 F2d, 764; U. 8S. vs. Klearfax Linen Looms 63 F. Supp. 32; 
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Hastman Kodak Co. vs. F. T. C. 158 F2d 592; In re Doubleday & Co., Ine., D. 
5897 F. T. C. In re Vanadium Alloys Steel Co. 18 F. T. C. 194. 

29. The appellate tribunals may, however, reject this definition of the rele- 
vant markets and adopt respondent’s contention and, therefore, to forestall re- 
mand for a finding of fact on the contention of respondent, it is found that 
there is insufficient evidence in the record to show any substantial lessening of 
competition or tendency toward monopoly in such competition as exists between 
respondent and all other media in the sale of advertising space for the adver- 
tisement of general use goods. Although this portion of respondent’s business 
dollarwise can be roughly approximated, both before and after acquisition, there 
is in the record no figure showing the value of all advertising of general use 
goods only, by all media, with which to compare respondent’s. It must, however, 
of necessity, be so huge as to make respondent’s share either “before or after” 
seem minuscule. 

30. Before going on to analyze the effects of the acquisition in the relevant 
markets, as above defined, one strenuous contention of counsel for proponent 
must be decided. This is that prior to September 1955 there were only two 
“national” farm magazines—Farm Journal and Country Gentleman—that all 
other general interest farm magazines were either regional or local, that Farm 
Journal, by the acquisition, eliminated its only “national” competitor, thereby 
becoming the only “national” farm magazine. This contention, as discussed 
above, is an attempt to define the relevant market in terms of area covered 
only, and because it is basically wrong and an oversimplification, as discussed 
above, is rejected. But implicit in it is the further question of whether Farm 
Journal is, in fact, one magazine with substantial circulation in all 48 states, or 
three separate and distinct magazines, with substantial regional circulations. 
Because this obviously affects the competitive picture, the fact must be de- 
termined. 

31. While it is true that Farm Journal, beginning with its November 1952 
issue, came out in three editions, as above found in paragraph three, all three 
of those editions have since been published by one editorial staff, under one 
editorial policy, under one common ownership and name, and were operated 
as a single fiscal entity. There are in the record, all three editions of each 
issue from November 1952 to and including October 1955. Respondent claims 
that the magazine, since November 1952, is not a national farm magazine, but, 
in reality, is three regional farm magazines, asserting that editorial variances 
bear this out. While it is true that cotton news and information, for instance, 
appear only in the Southern Edition, and there are other regional variances, 
these account for no more than 20 percent or less of the total space used, and an 
examination of the many issues in the record as exhibits convinces the hearing 
‘examiner that Farm Journal is, in fact, one general interest farm magazine 

with substantial circulation in all 48 states. 

32. Thus, a tabulation of page differences between the three editions, using 
the Central East Edition as a base for all issues, November 1952 through August 
1955, shows as percentage of pages differing to total pages in the edition ranging 
from a low of 4 percent to a high of 21.7 percent, the general approximate being 
about 11 percent, and a breakdown of Farm Journal’s lineage advertising which 
could be bought on a regional basis shows that for 1953 only 4.4 percent of adver- 
tising ran in less than all three editions in 1953. Comparable figures for 1954 
showed 10.18 percent taking advantage of regionalization, and 13.72 percent 
doing likewise in the first seven 1955 editions. Thus, 95.6 percent of Farm 
Journal’s advertising stayed on a national basis in 1953, 89.22 percent in 1954, 
and 86.28 percent in 1955. On the basis of advertising revenue 97.02 percent of 
Farm Journal’s advertising remained on a national—all-edition basis in 1953, 
94.17 percent in 1954, and 93.32 percent in 1955. Hence, the regionalization of 
Farm Journal cannot be said to have had any substantial effect on its adver- 
tisers. The overwhelming majority of such advertising was still being bought 
on a national coverage basis. 

33. This is further borne out by its own announcement of the purpose of 
regionalization appearing in its first Southern Edition, November 1952: 

“You will continue to get the same interesting features you have always liked 
in your Farm Journal but in addition you will have a report of the important 
things going on in the South. Farm Journal will continue to be a national 
magazine, but one that meets your needs even better than before. The big 
value of a national magazine is that it brings you news that matters to you, 
wherever you live from wherever it may happen, from anywhere in the 48 states.” 
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From this representation to its subscribers and the public it is apparent that 
the so-called regionalization was an addition, not a change or division, and that 
Farm Journal remained a national farm magazine. Examination of the three 
editions of any issue confirms this. 

34. Further evidence of this is contained in a letter from one of respondents’ 
employees to an advertising agency under date of August 13, 1952, reading as 
follows: 

“We don’t claim that this is a move to compete editorially with the regionals 
and state papers in their particular field. It is merely a move to make us a better 
national farm paper. We aren’t going to try to be a second rate imitation of any 
regional media. 


* * * * * * o 


“We claim that 100% of the Farmer’s Wife is of interest to farm women 
wherever they may live. Women’s interests don’t change according to geog- 
raphy, except in very minor respects. We claim, likewise, that perhaps 85% 
of the man’s part of Farm Journal has been of interest to farmers wherever they 
may live. The other 15% has admittedly been too local, too regional, to apply 
more than locally. To that extent we have had a flaw in our editorial pattern 
and we have always known it. Even with that flaw there we have managed to 
hold first place in farmers’ esteem. 

“Now then, this new move is simply one to replace that 15% with something 
that will be of interest to every farmer. In other words, we believe that we can 
now be close to 100% interesting to farmers, rather than 85% just as we have 
been 100% interesting to women. We firmly believe we can do this. If so, it will 
be an important improvement that will make Farm Journal even a better 
national farm magazine than it has been, and better than anybody else will have. 

“That’s the whole idea, Ray. We think it is sound and will result in a better 
Farm Journal. All we are doing is improving our previous national pattern; 
we are staying a national in our thinking and operation.” 

35. Finally, in an advertisement inserted in Advertising Age, Chicago Tribune, 
New York Herald Tribune, Printers’ Ink, Sales Management and Tide in the 
early months of 1955, Farm Journal informed the advertising fraternity that 
“more than ever before, advertisers everywhere have come to know the unmatched 
power of Farm Journal”; classified itself and Country Gentleman as the only 
two national farm magazines, and gave its advertising revenue for 1954 as nearly 
10 million dollars as compared with 7 million for Country Gentleman. Various 
other letters, memoranda, circulation maps, and representations, uniformly 
show that respondent regarded and held itself out to be a national farm magazine 
with only one other national competitor—Country Gentleman. 

86. It is true that the term “national” magazine has variant meanings to 
different people and to different vocations, nevertheless, the record here shows 
its most common meaning to be that which respondent intended to convey in its 
competitive activity, namely, a magazine with substantial circulation in all 48 
states—national coverage. Respondent cannot in this proceeding escape a classi- 
fication and definition which it used against its competitors to obtain business. 

37. Prior to August 1955, Country Gentleman, in spite of its very slight region- 
alization, was also a “national” farm magazine in the same sense, and the only 
one, besides Farm Journal. 

38. The finding, therefore, is that both Country Gentleman and Farm Journal 
at and before the acquisition were each essentially one magazine, each with sub- 
stantial circulation in all 48 states. But whether one magainze, or three, and 
regardless of the war of semantics, the really important thing is that only these 
two magazines, prior to September 1955, could offer an advertiser substantial 
coverage of farm households in all 48 states and that since then, Farm Journal 
alone can do so. 

39. How, then, has the acquisition affected competition in the two relevant 
markets as above defined? Taking the space market first, there are no advertising 
volume figures in the record for all general interest farm publications. How- 
ever, all the farm publications which carry any substantial or significant amount 
of advertising are members of, and submit their advertising statistics to, a non- 
profit organization known as Farm Publications Reports, Inc., whose compilations 
of this submitted data are accepted and used by the advertising fraternity and 
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by counsel here as accurate and authoritative. The 1953 and 1954 statistics are 
as follows: 


Total adver- | Agricultural 
tising advertising 
Se ae only 


23, 100, 368 


$53, 523 aaa | $22, 193, 012 


Total adver- | Agricultural Percent 
tising advertising of total 
only 


$7, 645, 578 | $2, 102, 542 
7, 118, 478 2, 047, 188 


Total adver- Agricultural Percent 
tising advertising of total 
only 


$10, 164,624 | $2, 389, 758 | 
9, 779, 629 | 2, 309, 430 | 


On a percentage share of total the following appears : 
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Agricultural 
advertising 








Total | Agricultural 
advertising sini 


18. 99 10. 77 
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Thus, Country Gentleman and Farm Journal together accounted for 33.27 
percent in 1953, and 31.92 percent in 1954, of all advertising placed in all farm 
publications having any significant amount of advertising. Such shares can- 
not be regarded as insignificant or competitively ineffective, particularly in view 
of the fact that the other 38 publications have substantially lower advertising 
rates. 

40. It cannot, of course, as is argued, be assumed that Farm Journal, by 
the acquisition, can retain all the advertising revenue of Country Gentleman as 
well as its own, because of duplications and particularly in view of its 
sizable increase in its advertising space rates, effective February 1956. 
But the record shows its ability to do so on the same rate base, since the 
increase went into effect. Thus, its gross advertising revenue for August 
1955, the last month of Country Gentleman’s existence, was $543,060.20, whereas 
in September 1955 it leaped to $1,031,847.51, almost double. For October and 
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November 1955, gross advertising revenues were $1,243,572.29 and $1,288,206.10 
respectively. In February 1956, Farm Journal was selling advertising at the 
rate of 500,000 to 510,000 agate lines as compared to its pre-acquisition rate 
of 450,000 agate lines. (There are no dollar revenue figures in the record.) 
That this was foreseen and calculated is evidenced by the provision in the 
acquisition agreement whereby Farm Journal agrees to pay Curtis 15 percent 
of all advertising revenue in excess of 450,000 agate lines for five years, but not 
exceeding $500,000 in any one year, or a total of $2,000,000 beginning with the 
February 1956 issue of Farm Journal, and by the testimony of Curtis’ president, 
as experienced a man as can be found in the publishing and advertising fields, 
that he calculated Farm Journal’s advertising would, as a result of the acquisi- 
tion, increase up to 20 percent of its pre-acquisition volume and he was going to 
have his company share in the excess. 

41. The figures given above in paragraph 39, however, include advertising 
revenue from farm specialty magazines which, in the examiner’s opinion, should 
not be included, and have been excluded from the relevant space market. There 
were ten of these specialties included in the 40, and subtracting their ad- 
vertising revenue leaves a total for the remaining 30 of $49,277,456 for 1953, 
of which Farm Journal accounted for $10,164,624, or 20.6 percent, and Country 
Gentleman accounted for $7,645,578, or 15.5 percent. In other words, these two 
had 36.1 percent of all the advertising revenue of all the general interest farm 
publications which did any significant advertising in 1953. The next nearest 
had nearly $6,000,000 and the next nearest to that about $4,000,000. Only 8 
out of the 30 had advertising revenue in excess of $1,000,000 in 1953 besides 
Country Gentleman and Farm Journal. Comparable figures for 1954 are 
$48,689,160 total, $9,779,629, or 20.1 percent, for Farm Journal, $7,118,478, or 
14.6 percent, for Country Gentleman, and relatively the same ranking for the 
others. It can hardly be said that these quantitative shares of the relevant 
space market are either insignificant or unsubstantial. 

42. Respondent contends that comparisons on a revenue basis are unfair and 
the comparisons should be on a lineage or space basis. The examiner early in 
the hearings shared that view but, since the proceeding has been fully tried, 
rejects it, because it is the revenue from the space sold, rather than the number 
of lines, which furnishes the sinews of war in the competitive race, and the 
statute under which this proceeding is brought is directed squarely at concen- 
tration of economic power. Of two magazines selling the same number of 
lines, one may realize only $1,000, the other $8,000. Rates vary with power 
to cover and penetrate, lineage does not so accurately measure this. 

43. This quantitative view is, however, not the only one of importance. 
Prior to the death of Country Gentleman there were only two farm publica- 
tions with substantial circulation in all 48 states, now there is only one. An 
advertiser now has only the choice between advertising in Farm Journal or 
paying from 1% to 2 times as much for as broad a circulation by advertising in 
from 8 to 12 sectional farm magazines. Country Gentleman and Farm Journal 
had the lowest rates per thousand of circulation in the nation. While it is 
true, as respondent contends, that Farm Journal now, and both it and Country 
Gentleman formerly, did compete for advertising with all other general interest 
farm publications, it is nevertheless true that the latter could not compete 
with them for nationwide advertising and cannot now compete with Farm 
Journal for it. The importance of this nationwide advertising is shown by 
the fact that 90 percent of Farm Journal’s advertising is of such character. 

44. Against this, respondent presented the testimony of three advertising 
executives, one each from two of the largest agencies in the nation, and that 
of the publisher of a sectional farm magazine. Their testimony, taken together, 
is so confusing and even contradictory on some points as to leave the net im- 
pression that there is no defined pattern in the placements of advertisements ; 
that it is highly flexible, constantly changing, that it varies with many imponder- 
ables, with the seller, his tests, his products, his sales area, his potential, his 
resources, and his competition. Most of their testimony concerned general use 
product advertising; one had only one client who did agricultural product ad- 
vertising, another had no such client. All had advertised in both Country 
Gentleman and Farm Journal. Two expressed the opinion that the demise 
of the former had no effect on advertising competition, that no magazine was 
in a position to eliminate its competitors. One was of the opinion that the 
demise of Country Gentleman was a benefit to the farm product advertising 
market because it and Farm Journal were essentially alike and now he only 
had to bother with one to reach the same market. All agreed that prior to the 
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acquisition, competition between Country Gentleman and Farm Journal was 
active, “keen,” “intense,” at “white heat,” that since the acquisition there is 
now only one farm magazine with significant, substantial, or “adequate” farm 
circulation in all 48 states. All had placed advertising in Country Gentleman in 
substantial amounts, and in the case of one agency, that amount so spent had, 
since its demise, gone to other farm publications, mostly of sectional or regional 
coverage, but also some of it had gone to Farm Journal. This witness stated 
that in his experience relatively few advertisers of general use goods were 
interested in buying space in two magazines going to substantially the same 
audience in the same way—that such an advertiser would take one but not both, 
and that as a result of the acquisition, Farm Journal has increased its competi- 
tive position with advertisers considerably. Another stated that in 1935 there 
were four farm magazines having adequate circulation in all 48 States, now there 
is only one; that, over the years, the farm population and the number of farms 
operated has steadily declined, that the farms are larger in size, more efficiently 
operated and produce more, with per capita income higher, and dependence on 
machinery greater, with the result that a farmer’s requirements are broader and 
that he is consequently more interested in advertising than before; and that 
there are general use goods which are basically national from an advertising 
standpoint and which require nationwide advertising. This can be achieved by 
a combination of regional or sectional farm magazines but at substantially higher 
cost than from a nationally circulated magazine such as Farm Journal, which 
has the lowest per thousand rate in the field. 

45. The president of Prairie Farmer Publishing Company testified that his 
magazine has substantial circulation in Indiana, Illinois, Michigan, and Wiscon- 
sin; that 75 percent of its advertising revenue comes from agricultural product 
advertising; that for advertising of both sorts it competed keenly with Country 
Gentleman, Farm Journal, Capper’s Farmer; that it had very little circulation 
competition from Country Gentleman, although the R. F. D. circulation figures 
as of June 30, 1955, show 290,566 for Prairie Farmer in the four States mentioned 
against 239,844 for Country Gentleman, which to this examiner is not unsubstan- 
tial. He further testified he experienced very little competition for subscriptions 
from general magazines such as Life, Time, etc.; that his magazine has benefited 
advertising-wise from the discontinuance of Country Gentleman; that his com- 
petition for advertising has not diminished as a result; that the growth in Farm 
Journal’s circulation as a result of the acquisition has presented no particular 
problem to him; that advertisers, particularly with a new product, will first use a 
state farm magazine, then a regional, and then graduate, when growth permits, 
to using a farm magazine such as Farm Journal for national circulation; that 
national adversiting has been increasing as compared to local advertising in re- 
cent years. He knew of no farm publication, now having a circulation in excess 
of a million, which had started in the past 20 years, but could remember at least 
two which had discontinued in that time, besides Country Gentleman. 

46. On the above, then, and upon the record as a whole, the conclusory finding 
is that in the market for advertising of both kinds, in general interest farm pub- 
lications, the acquisition by Farm Journal and the consequent demise of Country 
Gentleman has substantially lessened competition and tended toward monopoly, 
in that line of commerce, by the removal from that line of commerce of one of 
the only two general interest farm magazines having substantial circulation in 
all 48 States, that advertisers now have only one source available to them there- 
for, that the vigorous and effective competition which Country Gentleman form- 
erly provided has now been eliminated, and that in all probability these effects 
of the acquisition will continue. 

47. Turning now to the other relevant market—subscriptions—one considera- 
tion must be disposed of before analysis. Respondent insists that because only 
25 percent or so, of its and Country Gentleman’s income came from the sale of 
the magazine itself, the subscription market is unimportant. While advertising 
may be “the life blood of publications such as these,” circulation is the heart 
which pumps it. There must be a magazine and it must be sold before there is 
any advertising space to be sold, and while the amount of circulation alone is 
not the sole attraction to advertisers—quality, kind, dispersion, etc. also being 
considered—nevertheless, it is the primary and most important factor in fixing 
advertising rates and in attracting advertisers. 

The market for advertising space thus depends upon the circulation market. 
Furthermore, this insistence by respondent that its acts be evaluated solely from 
the standpoint of its profits, wholly ignores the fact that this case must be viewed 
and decided from the standpoint of the public in whose interest, and to protect 
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whose interests, it is brought. The public is primarily, if not wholly, concerned 
with respondent’s only excuse for existence—the furnishing of helpful news and 
information to an important vocational segment of the public, the farmers, not 
with the “huckstering” which accompanies that service. Therefore, the circula- 
tion or subscription market is the more important of the two. 

48. Quantitatively, or statistically, the subscription or circulation market or 
line of commerce shows that Farm Journal, as a direct result of the acquisition, 
has increased, in only six months, from a minimum guarantee of 2,850,000 to a 
similar guarantee of 3,400,000, or 18.2 percent. This is a minimal gain, the actual 
distribution, or “bonus” circulation is higher. In 1954 there were 4,907,206 
farms. The latest figure for farm households is that of 1950—5,721,022. A cover- 
age of 3% million or more of either of these is not only significant but impressive, 
particularly in view of the nearest competitor’s circulation strength—1,360,789 as 
of June 30, 1955. Such a growth in and of itself is striking and substantial in 
such a short period of time, and becomes still more so when contrasted with its 
preacquisition growth, against Country Gentleman’s competition. 
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Thus overall Farm Journal’s circulation remained relatively static, while Country 
Gentleman’s on the whole gained. 

49. That the acquisition gain was broad and widespread is shown by a com- 
parison between Farm Journal’s R. F. D. circulation as of June 30, 1955, and as of 
February 1956, six months after the death of Country Gentleman, and the cover- 
age obtained is shown by the number of farms in each state, and total known 
R. F. D. circulation in each state. 
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Total known 

June 30, 1955| February 1954, number | R. F. D. cir- 
R. F.D. |1956R.F.D.| Percent | of farms ex- | culation in 
circulation circulation | increase | cept where State as of 

February 1956 
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50. The above statistics take on added significance in view of respondent’s evi- 
dence that from an advertiser’s standpoint, 25 percent coverage of farm house- 
holds is deemed adequate, and when it is noted, that the least percentages of gain 
shown above are, for the most part, in states where Farm Journal already had 
the greatest circulation, such as New Jersey and Pennsylvania, that Farm Journal 
leaped into first place circulation-wise over all regional and local competition 
in such states as California, Connecticut, Illinois, Kansas, Missouri, and Oregon, 
and gained second place in Arizona, Idaho, Iowa, Maine, Massachusetts, Mon- 
tana, New Mexico, Rhode Island, Washington, Wisconsin, and Wyoming. 
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51. It is worthy of note, also, that this gain was strictly quality circulation— 
entirely farmers, because Country Gentleman’s rural but nonfarm circulation 
to the extent of nearly 400,000 was converted to Town Journal. For agricultural 
product advertisers, this segment of circulation was largely wasted, whereas 
Farm Journal’s gain is now a lucrative potential for such advertisers. 

52. From any point of view, the acquisition has eliminated from the circulation 
market a competitor with the second largest nationwide circulation—17.1 percent 
of all known farm magazine circulation—in favor of the magazine with the 
largest such circulation, that the latter has become not only the only general 
interest farm magazine with nationwide circulation, but that it has become the 
dominant farm magazine, circulation-wise, in many states. No other general 
interest farm magazine is within hailing distance of it, in either resources or 
circulation, the importance of which has been pointed out and hereinabove found. 

53. The hearing examiner finds the conclusion inescapable that, by reason of 
the acquisition above described, competition in the circulation or subscription 
line of commerce for general interest farm periodicals has been substantially 
lessened and that there is already apparent an incipient tendency toward 
monopoly. 

54. Since the statute under which this proceeding is brought was aimed, among 
others, at concentration of economic power, it is significant at this point that 
not only has Farm Journal increased its circulation position by 20 percent 
but that its twin, Town Journal, has increased its position also by 3344 percent 
in the rural nonfarm area, giving the two of them, sold by respondent at the 
countryside level, a potent position of some 5,000,000 among rural citizens. 

55. There remain for disposition three defense contentions. Respondent 
raises the defense of the “failing company doctrine” (International Shoe Co. vs. 
F. T. C. 280 U. 8. 291) relying on the facts above found in paragraphs 12 through 
15. But these and other facts in the record are far different than those disclosed 
in the “shoe” case. There the absorbed company had no surplus, but instead a 
deficit of over 4 million dollars; here Curtis had a surplus of nearly 16 million 
dollars, more than ample for the capital outlay its president said would be 
needed to shorten its closing dates and otherwise revitalize, without bank borrow- 
ing. In the “shoe” case, the acquired company owed approximately 15 million 
dollars to banks, and nearly 2 million on current bills, whereas here Curtis had 
no such debts, was current, and making a profit of over 4 million a year, and 
paying dividends. In further contrast, in the “shoe” case, the acquiring com- 
pany was in excellent financial and competitive position. Respondent here had 
consistent net annual losses ranging from $75,000 to over $800,000 in the years 
1951 through 1954, the net loss in the latter year being in excess of $100,000." 
Furthermore, losses on Country Gentleman were not new. In its 45 years of 
ownership the publication had shown an individual profit in only 12. The record 
here does not show that Curtis had to sell, or that it had no other reasonable, 
possible, or feasible alternative. Rather it shows an uncompelled decision to 
Sell at what certainly cannot be regarded as a distress consideration in the 
exercise of business judgment profitwise. It would be naive to assume, as 
respondent contends, that Curtis could not continue with Country Gentleman. 
If so, all respondent had to do was wait for the horse to die, and then pick the 
bones, free, or near free—certainly not at any such liabilities as it assumed. 
Respondent must have been well aware that Curtis with its healthy surplus 
coukl have, and might have, failing sale, “modernized”; and well aware that 
it might also find a purchaser in some competitive farmer publication. It would 
also be naive to assume that the disappearance of Country Gentleman as a com- 
petitor, not specifically provided for in the acquisition contract, but unmistakably 
required thereby, was not a powerful motivating factor in the negotiations, and 
the considerations contracted for. The defense is accordingly rejected. 

56. Respondent has consistently contended throughout this proceeding, and 
now contends, that the current list of subscribers to Country Gentleman, the 
list of current advertisers in Country Gentleman, and the registered names 
Country Gentleman and Better Farming which respondent acquired under its 
eontract with Curtis, under the contract described in paragraph 11 above, are 
not assets as that term is used in section 7 of the Clayton Act. This contention 
was the principal ground of respondent’s motion to dismiss this proceeding at 
the close of the case in chief. The legislative history of the 1950 amendment 
to section 7 of the Clayton Act, the amendment itself, and its purpose, persuade 





1Bxact financial data of operating and profit and loss statements are in the record as 
sealed exhibits, hence definite figures are not here set out. 
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the hearing examiner that the term “assets” as used therein means property or 
property rights, real or personal, tangible or imtangible, which is subject to 
transfer and which has been used by the seller and could be used by the buyer 
competitively. All three of these items had been so used and could be so used 
and were so used by respondent. That they had value to respondent is not 
debatable. Good will, which is as inseparable from a business, as reputation 
is from a person, has long been held to be property, and the name under which a 
business operates is part thereof and just as inseparable. While the name Bet- 
ter Farming was of comparatively recent vintage and not so well known to the 
public, the name Country Gentleman had been nationally known as that of 
a widely accepted farm magazine since 1911. Its value is evidenced by the 
fact that respondent still carries it on its Farm Journal. Both names were 
registered by Curtis. Both, by the contract, were sold, assigned, and transferred 
to respondent. It is well settled that trade-marks, trade-mark rights, and trade 
names are property, have value, and subject to sale, transfer, and assignment— 
American Photographic Publishing Co. vs. Ziff-Davis Publishing Co. 135 F2d 659, 
to cite one of many such cases. 

It is true, of course, that a subscription list is not assignable. But what re- 
spondent received here was a list of names and addresses with a definite po- 
tential, a right to solicit them to substitute for a magazine which they were 
informed was discontinuing, one very similar (the high rate of novations attests 
to both the similarity and the full competition between the two), an exclusive 
right of persuasion. That this was a highly valuable competitive “asset” can 
hardly be disputed. Specifically on this point such a subscription list has been 
treated as an asset in Toledo Newspaper Co. vs. Commissioner 2 Tax Court 
794, and in Toledo Blade Co. vs. Commissioner 11 Tax Court 1079, 180 F2d 
357. The list of current Country Gentleman advertisers, from a competitive 
Standpoint, is in the same position. 

Finally, it is inconceivable to the hearing examiner, with the picture of the 
periodical publishing industry which this record portrays, that such experienced 
men in the field as respondent’s officials, and in respondent’s then financial con- 
dition, would have undertaken to pay several millions of dollars for intangibles 
of no value, that which is not “assets.” Curtis, as of December 31, 1955, had 
already entered on its corporate records as “Profit from the Sale of Better 
Farming” $2,815,145.79 representing its transfer of unfilled subscription lia- 
bility to respondent. 

57. The last defensive contention of respondent is that the order submitted by 
counsel for the complaint is, in part at least, ultra vires of the Commission, and 
that since no order can be drawn to restore the status quo ante the controversy 
is moot and the proceeding should be dismissed. The contended for order would 
require respondent to cease and desist from using the names Country Gentleman 
and Better Farming, from satisfying the unfulfilled subscriptions to Country 
Gentleman by substituting Farm Journal therefor, and from soliciting former 
subscribers to Country Gentleman to substitute Farm Journal therefor, for the 
unexpired portion of their subscription. From a practical standpoint the sec- 
ond and third prohibitions are ex post facto. The activity which these prohi- 
bitions would stop has been fully accomplished. From a legal standpoint, this 
would prevent respondent from fulfilling more than 800,000 new contracts which 
it entered into with farmers who are not respondents in this proceeding. The 
Commission has no general equity power. Furthermore, what respondent re- 
ceived from Curtis under the acquisition contract was not the right to substitute 
but the right to solicit substitution. Curtis was powerless to assign subscrip- 
tions, or confer upon respondent the right to substitute. 

58. The submitted order would further require respondent to divest itself of 
the right to use the names Country Gentleman and Better Farming, of the right 
to substitute Farm Journal for Country Gentleman, and of the list of subscribers 
to Country Gentleman. Since there was no right to substitute conveyed, re- 
spondent cannot divest itself therefrom. The remainder of the order is possible 
legally, and proper, but as a practical matter divestiture of the subscribers’ list 
now will accomplish nothing. Respondent has, by now, extracted all the juice 
from that fruit as well as from the list of current Country Gentleman adver- 
tisers. Neither list has any value in the market except as lists of names, and 
the record fairly reveals that, as such they are valueless. Lacking general 
equity power, the Commission cannot set aside, modify, or redraft the acquisition 
contract, nor can it compel resumption of publication of Country Gentleman. 
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59. It would be difficult, indeed, to find an acquisition which would point up 
the procedural inadequacy and ineffectiveness of section 7 of the Clayton Act as 
amended, when its objectives are considered, than that presented here. It is not 
just a case of too little and too late, from a trial standpoint. A pre-acquisition 
waiting and examination period, made mandatory by statute, coupled with the 
power to seek injunctive relief from the courts, would have kept the eggs in the 
basket until it had been determined whether it was to the public’s interest to 
Scramble them, instead of, as here, trying to unscramble them. If the record 
now before this examiner had been presented for precontract approval, this 
proceeding would probably have been unnecessary. General equity power like- 
wise would accomplish much. 

60. Livestiture is only half the objective of the statute, as the examiner con- 
strues it, and its legislative history and purpose. It does take away, and prevent 
the further use of competitive tools and weapons illegally acquired, but the aim, 
it would seem, is broader than that—namely, to restore to the relevant markets 
those competitive weapons to an active and vigorous use in the hands of the 
seller, or into those of a new entrant, so that competition may continue with its 
former vigor. This, as respondent contends, is impossible. Country Gentleman 
is dead, and the “assets” which it turned over to respondent are now without 
value to any newcomer or, indeed, to any farm publication now in the field. 
When his corn is taken from him and the horse dies, it is the height of vanity to 
strew the bare corncobs on his grave. All that can be accomplished, then, is 
simple divestiture of the two trade names and the two lists, although, in the 
examiner’s opinion, this at most may only disturb, but will not diffuse the 
coalescence which has taken place. It is in that belief, then, that possibly such 
divestiture may accomplish that limited purpose, that the order hereinafter set 
out is entered. 

CoNCLUSIONS oF LAW 


1. That which respondent acquired under its contract with Curtis Publishing 
Company, dated June 6, 1955, are “assets” within the meaning of that term as 
used in section 7 of the Clayton Act as amended. 

2. The financial and competitive situation of Curtis Publishing Company as of 
June 6, 1955, or immediately prior thereto, affords no defense to respondent for 
the acquisition provided for in the contract between the parties of that date. 

3. That acquisition has had the effect of substantially lessening competition 
and tending to create a monopoly in the relevant lines of commerce in violation of 
section 7 of the Clayton Act as amended. 

4. The Commission is powerless to rescind, alter, or redraft the acquisition 
contract, or to abrogate directly or indirectly the more than 800,000 novations 
which respondent has procured with former subscribers to Country Gentleman. 

5. The controversy in this proceeding is not entirely moot. Some corrective 
action may still be partially achieved. 


ORDER 


Ir 1s orpERED that respondent Farm Journal, Inc., a corporation, and its offi- 
cers, directors, agents, representatives, and employees shall, within a time to be 
fixed by the Commission, divest itself of all of its right, title, and interest in 
and to: 

(a) the names “Better Farming” and “Country Gentleman,” 

(b) the list of all domestic subscriptions to the publication known as 
Country Gentleman or Better Farming as furnished to it by the Curtis 
Publishing Company, and 

(c) the list of all advertisers who, on June 6, 1955, had placed orders 
for advertising space in issues of Country Gentleman after the August 1955 
issue, furnished to respondent by the Curtis Publishing Company. 

FRANK HIER, 
Hearing Examiner. 
June 6, 1956. 
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ATTACHMENT (3) 
UNITED STATES OF AMERICA BEFORE FEDERAL TRADE COMMISSION 
Docket No. 6478 
In the Matter of A. G. Spalding & Bros., Inc., a@ corporation 
COMPLAINT 


The Federal Trade Commission, having reason to believe that the party re- 
spondent named in the caption hereof and hereinafter more particularly desig- 
nated and described, has violated and is now violating the provisions of Section 
7 of the Clayton Act (U. 8S. C. Title 15, Sec. 18) as amended and approved 
December 29, 1950, hereby issues its complaint, pursuant to Section 11 of the 
aforesaid Act (U. 8. C. Title 15, Sec. 21) charging as follows: 

PARAGRAPH ONE: Respondent A. G. Spalding & Bros., Inc., is a corporation 
organized and existing under the laws of the State of Delaware, with its main 
and principal office located at Meadow Street, Chicopee, Massachusetts. 

PARAGRAPH TWO: Rawlings Manufacturing Company is a corporation organ- 
ized and existing under the laws of the State of Missouri, with its main and 
principal place of business located at 2300 Delmar Boulevard, St. Louis, Missouri. 

PARAGRAPH THREE: The respondent A. G. Spalding & Bros., Inc., is engaged in 
the manufacturing and distribution of athletic goods throughout the various 
States of the United States. Prior to and at the time of acquisition herein, 
respondent Spalding manufactured and offered to sell, did sell, and distribute 
its athletic goods in commerce, as “commerce” is defined in the Clayton Act, 
and still does. The athletic goods manufactured or distributed by respondent 
Spalding consist of implements and equipment for baseball, basketball, football, 
golf, tennis, skiing, and other sports, and includes such items as golf clubs and 
balls, baseballs, suftballs and mitts, tennis rackets and balls, and miscellaneous 
other types of products used in the various sports. Respondent Spalding operates 
a manufacturing plant at Chicopee, Massachusetts, and maintains three retail 
outlets for the sale of its products in New York City, and sells its line of athletic 
goods to other manufacturers and distributors, sporting goods stores, depart- 
ment stores, mail order houses, golf professionals, and others on a national basis. 
Respondent Spalding is one of the four largest manufacturers and distributors of 
athletic goods in the United States. Spalding’s sales for the year 1954 amount to 
$23,350,000. 

PARAGRAPH FOUR: Rawlings Manufacturing Company is engaged in the manu- 
facturing and distribution of athletic goods throughout the various States of 
the United States. Prior to and at the time of the acquisition herein, Rawlings 
manufactured and offered to sell, did sell, and distribute its athletic goods in 
commerce, as “commerce” is defined in the Clayton Act, and still does. The 
athletic goods manufactured or distributed by Rawlings consist of implements 
and equipment for baseball, basketball, football, golf, tennis, skiing, and other 
sports, and includes such items as golf clubs and balls, baseballs, softballs and 
mitts, tennis rackets and balls, and miscellaneous other types of product used 
in various sports. Rawlings operates three manufacturing plants, one at St. 
Louis, Missouri, which manufactures athletic clothing, mitts and gloves, protec- 
tive equipment, baseballs, softballs, and inflated balls; a second plant at Lick- 
ing, Missouri, which manufactures baseballs and mitts and gloves; and a third 
plant located at Newberg, Missouri, which manufactures softballs and athletic 
clothing, and protective equipment. The Rawlings line is sold to other manu- 
facturers and distributors, sporting goods stores, department stores, mail order 
houses, and others throughout the nation, and such line is in direct competition 
with the line distributed and sold by Respondent Spalding. Rawlings is one 
of the four largest manufacturers and distributors of athletic goods in the United 
States. Rawlings sales for the year 1954 amounted to $10,500,000. 

PARAGRAPH FIVE: On or about December 6, 1955, Respondent Spalding acquired 
all of the outstanding capital stock of the Rawlings Manufacturing Company. 

PARAGRAPH SIx: By its acquisition of all of the capital stock of Rawlings, the 
Respondent Spalding has eliminated one of the four largest competitors in the 
manufacturing and distribution of its athletic goods line, and has acquired the 
manufacturing facilities of Rawlings to manufacture for Respondent Spalding 
certain athletic goods, which Respondent Spalding had theretofore been com- 
pelled to purchase from Rawlings or some other outside manufacturer. 
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PARAGRAPH SEVEN: Respondent Spalding has violated Section 7 of the Clayton 
Act, as amended, in that the acquisition of all of the capital stock of Rawlings 
Manufacturing Company, heretofore described, may have the effect of substan- 
tially lessening competition or tending to create a monopoly in the following 
ways, among others: 

(a) Actual and potential competition between respondent herein and 
Rawlings Manufacturing Company, two of the four largest manufacturers 
and distributors in the athletic goods line has been or may be eliminated ; 

(b) Actual and potential competition generally in the manufacturing and 
distribution of athletic goods may be substantially lessened ; 

(c) The Rawlings Manufacturing Company has been or may be perma- 
nently eliminated as an independent competitive factor in the athletic goods 
industry ; 

(d) The acquisition of all of the capital stock of Rawlings Manufacturing 
Company by respondent may enhance respondent’s competitive advantage 
in the manufacturing and sale of athletic goods to the detriment of actual 
and potential competition ; 

(e) Manufacturers and distributors of athletic goods may be denied access 
to. athletic goods formerly produced or sold by Rawlings Manufacturing 
Company ; 

(f) Industry-wide concentration of the production and sale of athletic 
goods may be increased ; 

(g) Purchasers of athletic goods may be denied access to athletic goods 
formerly produced or sold by Rawlings Manufacturing Company ; 

(h) Manufacturers and distributors of athletic goods may be foreclosed 
from a substantial segment of the market in that respondent and Rawlings 
have been eliminated as potential customers ; 

(i) Respondent’s competitive advantage over other manufacturers and 
distributors of athletic goods may be enhanced to the detriment of actual 
and potential competition ; 

(j) Suppliers of materials used in the manufacture of athletic goods 
may be precluded from selling to Rawlings or respondent. 

PARAGRAPH EIGHT: The foregoing acquisition, acts and practices of respondent, 
as hereinbefore alleged and set forth, constitute a violation of Section 7 of the 
Clayton Act (U. 8. C. Title 15, Sec. 18) as amended and approved December 29, 
1950. 

WHEREFORE, THE PREMISES CONSIDERED, the Federal Trade Commission on this 
8th day of December, A. D. 1955 issues its complaint against said respondent. 


NOTICE 


Notice is hereby given you, A. G. Spalding & Bros., Inc., respondent herein, that 
the 28th day of February, A. D. 1956 at 2 o’clock is hereby fixed as the time and 
Federal Trade Commission Office, United States Court House, Foley Square, 
New York, N. Y., as the place when and where a hearing will be had before a 
hearing examiner of the Federal Trade Commission, on the charges set forth 
in this complaint, at which time and place you will have the right under said 
Act to appear and show cause why an order should not be entered requiring you 
to cease and desist from the violations of law charged in this complaint. 

You are notified that the opportunity is afforded you to file with the Com- 
mission an answer to this complaint on or before the thirtieth (30th) day after 
service of it upon you. Such answer shall contain a concise statement of the facts 
constituting the ground of defense and a specific admission, denial, or explana- 
tion of each fact alleged in the complaint, or, if respondents are without knowl- 
edge thereof, a statement to that effect. 

If respondent elects not to contest the allegations of fact set forth in the 
complaint, the answer shall consist of a statement that respondent admits all 
material allegations to be true. Such an answer shall constitute a waiver of 
hearing, as to facts so alleged, and an initial decision containing appropriate 
findings and conclusions and an appropriate order disposing of the proceeding 
shall be issued by the hearing examiner. In such answer, respondent may, how- 
ever, reserve the right to submit proposed findings and conclusions and the right 
to appeal under Section 3.22 of the Commission’s Rules of Practice for Adjudica- 
tive Proceedings. 

If the respondent elects to negotiate a consent order, it shall be done in accord- 
ance with Section 3.25 of the Commission’s Rules of Practice. 
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Failure to file answer within the time above provided and failure to appear 
at the time and place fixed for hearing shall be deemed to authorize a hearing 
examiner without further notice to respondent, to find the facts to be as alleged 
in the complaint, to conduct a hearing to determine the form of order, and to 
issue an appropriate order requiring the respondent to divest itself of the capital 
stock acquired by it from Rawlings Manufacturing Company, and, thereafter, 
to enter an initial decision containing such findings and order. 

IN WITNESS WHEREOF, the Federal Trade Commission has caused this, its com- 
plaint, to be signed by its Secretary, and its official seal to be hereto affixed, at 
Washington, D. C., this 8th day of December, A. D., 1955. 

By the Commission. 


[SEAL] Ropert M. ParrisH, Secretary. 


STIPULATION 


Whereas the Federal Trade Commission on December 8, 1955, issued a com- 
plaint in which it charged that A. G. Spalding & Bros., Inc., had, by its acquisition 
of the entire capital stock of the Rawlings Manufacturing Company, violated 
Section 7 of the amended Clayton Act; and 

Whereas the Commission on December 14, 1955, filed in the United States 
Court of Appeals for the First Circuit a motion for leave to file a petition for an 
injunctive order to preserve the status quo pending a determination by the 
Commission of whether the acquisition by A. G. Spalding & Bros., Inc., above 
stated violated the provisions of Section 7 of the amended Clayton Act; and 

Whereas A. G. Spalding & Bros., Inc., is willing to agree to give the Commission 
thirty (80) days’ advance notice in writing of its intention to do certain acts 
as hereinafter more particularly set forth ; and 

Whereas in consideration of such an agreement the Federal Trade Commission 
believes that such advance notice will make decision on the pending motion 
unnecessary ; 

NOW, THEREFORE, IT IS STIPULATED AND AGREED AS FOLLOWS: 

I. A. G. Spalding & Bros., Inc., agrees that, pending a final decision by the 
Commission in the proceeding now pending before said Commission entitled “In 
the Matter of A. G. Spalding & Bros., Inc., Docket No. 6478,” A. G. Spalding & 
Bros., Ine., will not, without giving the Commission thirty (30) days’ advance 
notice in writing of its intention, do any of the following acts: 

(1) Discontinue the use of the name Rawlings Manufacturing Company, reg- 
istered under the fictitious-name statute of Missouri under which name A, G. 
Spalding & Bros., Inc., is carrying on manufacturing operations in the state of 
Missouri. 

(2) Dissolve the Rawlings Sporting Goods Company. 

(3) Transfer any of the sales personnel or sales managers of Rawlings Sport- 
ing Goods Company to A. G. Spalding & Bros., Inc. 

(4) Discontinue any of the sales branches now maintained by Rawlings Sport- 
ing Goods Company. 

(5) Transfer in excess of ten individuals, who, as of December 8, 1955, were 
employed by Rawlings Manufacturing Company, to any plant or place of busi- 
ness that was not as of that date a plant or place of business of Rawlings Manu- 
facturing Company, and, reciprocally, will not transfer more than ten individ- 
uals employed on or prior to December 8, 1955, by A. G. Spalding & Bros., Inc., 
to any one of the plants or places of business which were, as of said date, plants 
or places of business of Rawlings Manufacturing Company. 

(6) Transfer any material part of the machinery and equipment presently 
existing in the plants that were formerly owned by Rawlings Manufacturing 
Company to the A. G. Spalding’s plant at Chicopee, Massachusetts, or to any 
other location that was not, as of December 8, 1955, being operated by Rawlings 
Manufacturing Company, and, reciprocally, will not transfer to any of said for- 
mer plants of Rawlings Manufacturing Company, any material amount of ma- 
chinery or equipment which, as of December 8, 1955, was employed at the A. G. 
Spalding’s plant at Chicopee, Massachusetts. This clause 6 is not intended to 
prohibit the transfer of single machines for experimental purposes without no- 
tice to the Commission. 

II. The foregoing stipulation is not, and is not to be deemed, an admission 
or concession by A. G. Spalding & Bros., Inc. that any of the acts hereinabove 
referred to is unlawful. 
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III. The Commission will promptly move to withdraw the motion which it 
filed in the United States Court of Appeals for the First Circuit, and A. G. 
Spalding & Bros. Inc. will consent thereto. 

[s] Rosert B. DAWKINS, 
[s] JoHN T. LOUGHLIN, 
[s] James E. CorkKeEy, 
Counsel for Commission. 
[s] H. BoargpMAN SPALDING, 
Counsel for A. G. Spalding € Bros., Inc. 
Datea: Vecember 29, 1955. 





ATTACHMENT (4) 
COMMENTS ON PROPOSED EXEMPTIONS FROM REPORTING REQUIREMENTS 
8S. 722 


(1) any acquisition of stock when the stock acquired or held does not exceed 
10 per centum of the voting rights, as represented by the voting stock or other 
voting share capital, of the corporation in which the stock is acquired ;” 

Comment. This exemption seems reasonable. 

“(2) any acquisition of stock, in a single transaction or series of related 
transactions, unless the fair market value of the consideration paid for such 
stock in such transaction or transactions exceeds $2,000,000 ;” 

Comment. There is some question in our minds as to the figure of $2 million 
Since some of the Commission’s merger cases have involved acquisitions of 
lesser amounts. We tend to favor a figure of $1 million. 

“(3) any acquisition of stock which does not increase, directly or indirectly, 
the acquiring corporation’s share of voting rights in any other corporation ;” 

Comment. No objection. 

“(4) any acquisition, in a single transaction or series of related transactions, 
by one corporation of assets of any other corporation if the fair market value of 
the consideration paid for such assets in such transaction or transactions (after 
deducting the portion thereof comprising stock in trade used in the ordinary 
course of the transferring corporation’s business, and transferred by such 
acquisition) does not exceed $2,000,000 ;” 

Comment. Several of our cases involve acquisitions of assets having a market 
value of less than $2 million. The figure of $1 million has previously been sug- 
gested. There would also appear to be some merit in a separate exemption for 
stock in trade regardless of the amount involved. 

“(5) acquisition by any corporation of bonds or other obligations without 
voting rights of any other corporation, securities issued by the United States, 
or by any State, Territory or insular possession thereof, or by any political sub- 
division or public agency or instrumentality of one or more of any of the fore- 
going ;” 

Comment. This exemption does not appear to present any cause for objection. 

“(6) any acquisition of real property, solely for office space or residential 
use ;” 

Comment. No objection. 

“(7) any acquisition by any corporation from the Government of the United 
States ;” 

Comment. No objection. It should be pointed out, however, that section 7 
of the Clayton Act obviously would have no application to any acquisition from 
the Government of the United States. 

“(8) acquisition, solely for the purpose of investment of assets, other than 
voting stock or other voting share capital, by any bank, banking association, 
trust company or insurance company, in the ordinary course of its business ;” 

Comment. No objection. 

“(9) acquisition of stock, other share capital, or assets of any corporation, 
if the acquiring corporation, prior to such acquisition, owned directly or indi- 
rectly, more than 50 per centum of the outstanding voting stock of the corporation 
whose stock, other share capital, or assets are acquired, or if more than 50 per 
centum of the outstanding voting stock of the acquiring corporation is owned, 
directly or indirectly, by a corporation which, prior to such acquisition, owned, 
directly or indirectly, more than 50 per centum of the outstanding voting stock 
of the corporation whose stock, other share capital, or assets are acquired ;” 

Comment. No objection. 
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“(10) any acquisition of stock or assets which, under any specific provision 
of law, requires the approval in advance of a commission or board or other 
agency of the United States, and when so approved is exempt under any specific 
provision of law from the provisions of this section: Provided, however, That 
any commission, board or agency of the United States which is authorized by 
law to approve the acquisition by one corporation of the stock or assets of an- 
other corporation where by virtue of such approval such acquisition is exempted 
from the provisions of this section shall promptly notify the Attorney General 
of any application or request for such approval.” 

Comment. No objection. 

One point which should be stressed is that the exemptions from the reporting 
requirements are not exemptions from the application of section 7. 


S. 198 


(1) “any acquisition by a corporation of additional shares of stock of any 
other corporation where it may have held or controlled on the date of enact- 
ment of this amendment, directly or indirectly, more than 50 per centum of the 
voting rights, as represented by voting stock or other voting share capital, or 
such other corporation whose stock is being acquired ;” 

Comment. No objection. 

(2) “any acquisition of stock when the stock acquired or held does not ex- 
ceed 15 per centum of the voting rights, as represented by the voting stock 
or other voting share capital, of the corporation in which the stock is acquired ;” 

Comment. Hither this figure of 15 percent or the 10 percent figure used in S. 
722 would appear to be reasonable. 

(2) “any acquisition of stock, in a single transaction of series of related 
transactions, unless the fair market value of the consideration paid for such 
stock in such transaction or transactions exceeds $1,000,000 ;” 

Comment. This seems reasonable. 

(4) “any acquisition, in a single transaction or series of related transae- 
tions, by one corporation of assets of any other corporation unless the fair mar- 
ket value of the consideration paid for such assets in such transaction or trans- 
actions (after deducting that portion thereof comprising stock in trade used 
in the ordinary course of the transferring corporation’s business, and trans- 
ferred by such acquisition) exceeds $1,000,000 ;” 

Comment. It might be more appropriate to deal with stock in trade as a sep- 
arate exemption. 

(5) “any acquisition of stock or assets which, under any specific provision 
of law, requires the approval in advance of a commission or board or other 
agency of the United States, and when so approved is exempt from the provisions 
of this section.” 

Comment. No objection. 





[ATTACHMENT] 


A BILL To amend sections 7, 11, and 15 of the Clayton Act to provide for application of 
the Act to mergers where either the es or acquired corporation is in as 
prior notification of certain mergers, more effective relief in merger cases, finality o. 
orders, premerger injunctions, and for other purposes. 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That sections 7, 11 and 15 of the Act entitled 
“An Act to supplement existing laws against unlawful restraints and monopolies, 
and for other purposes,” approved October 15, 1914 (38 Stat. 731, 734 and 736, 
as amended, 15 U. S. C. 18, 21 and 25) are amended as follows: 

Sec. 1. That section 7 of said Act is amended by striking out the first, second, 
and third paragarphs thereof, and inserting in lieu thereof the following: 

“Sec. 7. No corporation shall acquire, directly or indirectly, the whole or any 
part of the stock or other share capital and no corporation subject to the juris- 
diction of the Federal Trade Commission shall acquire, directly or indirectly, the 
whole or any part of the assets of one or more corporations, where either the 
acquiring corporation or the corporation of which stock or assets are acquired is 
engaged in commerce, and where in any line of commerce in any section of the 
country the effect of such acquisition of such stock or assets, or of the use of 
such stock by the voting or granting of proxies or otherwise, may be substantially 
to lessen competition, or to tend to create a monopoly. This paragraph shall 
not apply to corporations purchasing stock solely for investment and not using 
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the same by voting or otherwise to bring about, or in attempting to bring about, 
the substantial lessening of competition. Nor shall anything contained in this 
section prevent a corporation engaged in commerce from causing the formation 
of subsidiary corporations for the actual carrying on of their immediate lawful 
business, or the natural and legitimate branches or extensions thereof, or from 
owning and holding all or a part of the stock of such subsidiary corporations, 
when the effect of such formation is not substantially to lessen competition. 

“No corporation subject to the provisions of this Act shall acquire, directly 
or indirectly, the whole or any part of the stock, or other share capital or 
assets of one or more corporations, where either the acquiring corporation 
or the corporation of which stock or assets are acquired, is engaged in commerce, 
where the combined capital, surplus, and undivided profits of the acquiring and 
the acquired corporations are in excess of $10,000,000 until 90 days after delivery 
to the Commission or Board vested with jurisdiction under the first paragraph 
of section 11 of this Act and to the Attorney General of notice of the proposed 
acquisition. This notice shall include, separately as to the acquiring and 
acquired corporations: (1) the name and address; (2) the nature of business 
and products or services sold or distributed ; (3) net sales for the last accounting 
year; (4) copy of last annual report and balance sheet; and (5) location of 
plants and trading area in which each product or service is sold. The parties 
shall furnish, within 30 days after request therefor, such additional relevant 
information as may be required by the Commission or Board vested with 
jurisdiction under section 11 of this Act or by the Attorney General. Any cor- 
poration failing to give the notice or to furnish the required information shall 
be subject to a penalty of not less than $5,000 nor more than $50,000, which may 
be recovered in a civil action brought by the Attorney General. Failure by the 
Federal Trade Commission or the Attorney General or other appropriate agency 
to interpose objection to such acquisition within the 60-day period shall not bar 
the institution at any time of any action or proceeding with respect to such 
acquisition under any provision of law. This paragraph shall not apply to any 
acquisition by a corporation of additional shares of stock of any other corpora- 
tion where it may have held or controlled ou the date of enactment of this 
amendment, directly or indirectly, more than 50 per centum of the voting rights, 
as represented by voting stock or other voting share capital, of such other 
corporation whose stock is being acquired; or to any acquisition of stock when 
the stock acquired, together with any already held, does not exceed 15 per centum 
of the voting rights, as represented by the voting stock or other voting share 
capital, of the corporation in which the stock is acquired; or to any acquisition, 
in a single transaction or series of related transactions, by one corporation of 
assets of any other corporation if the fair market value of the consideration 
paid for such assets in such transaction or transactions does not exceed $1,000,- 
000 or if such assets consist entirely of stock in trade sold or held for sale by a 
corporation in the regular and continuing course of business. The Commis- 
sion or Board vested with jurisdiction under section 11 of this Act and the At- 
torney General may jointly waive all or part of the notification and waiting 
requirements in appropriate cases or categories of cases and may by regulation 
add to or remove from the list of items to be included in the notification state- 
ment.” 

Sec. 2. That section 11 of said Act is amended to read as follows: 

“Sec. 11. (a) That authority to enforce compliance with sections 2, 3, 7, 
and 8 of this Act by the persons respectively subject thereto is hereby vested in 
the Interstate Commerce Commission where applicable to common carriers 
subject to the Interstate Commerce Act, as amended; in the Federal Communi- 
cations Commission where applicable to common carriers engaged in wire or 
radio communication or radio transmission of energy; in the Civil Aeronautics 
Board where applicable to air carriers and foreign air carriers subject to the 
Civil Aeronautics Act of 1988; in the Federal Reserve Board where applicable 
to banks, banking associations, and trust companies; and in the Federal Trade 
Commission where applicable to all other character of commerce, to be exercised 
as follows: 

“(b) Whenever the Commission or Board vested with jurisdiction thereof 
shall have reason to believe that any person is violating or has violated any 
of the provisions of sections 2, 3, 7, and 8 of this Act, it shall issue and serve 
upon such person and the Attorney General a complaint stating its charges in 
that respect, and containing a notice of a hearing upon a day and at a place 
therein fixed at least thirty days after the service of said complaint. The person 
so complained of shall have the right to appear at the place and time so fixed 
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and show cause why an order should not be entered by the Commission or Board 
requiring such person to cease and desist from the violation of the law so 
charged in said complaint. The Attorney General shall have the right to 
intervene and appear in said proceeding and any person may make application, 
and upon good cause shown may be allowed by the Commission or Board to in- 
tervene and appear in said proceeding by counsel, or in person. The testimony 
in any such proceeding shall be reduced to writing and filed in the office of the 
Commission or Board. If upon such hearing the Commission or Board, as the 
case may be, shall be of the opinion that any of the provisions of said sections 
have been or are being violated, it shall make a report in writing, in which 
it shall state its findings as to the facts, and shall issue and cause to be served 
on such persons an order requiring such persons to cease and desist from such 
violations, and divest itself of the stock, or other share capital, or assets held 
in such manner and under such conditions as will effectuate the purposes of 
section 7 of this Act, or rid itself of the directors chosen contrary to the provi- 
sions of section 8 of this Act, if any there be, in the manner and within the 
time fixed by said order. 

“(c) Until a transcript of the record in such hearing conducted by the 
Interstate Commerce Commission, the Federal Communications Commission, the 
Civil Aeronautics Board, or the Federal Reserve Board shall have been filed in a 
United States court of appeals, as hereinafter provided, such Commission or 
Board may at any time, upon such notice, and in such manner as it shall deem 
proper, modify or set aside, in whole or in part, any report or any order made 
or issued by it under this section. 

“(d) Until the expiration of the time allowed for filing a petition for review of 
an order issued by the Federal Trade Commission under this section, if no such 
petition has been duly filed within such time, or, if a petition for review has been 
filed within such time then until the transcript of the record in the proceeding 
has been filed in a United States court of appeals, as hereinafter provided, the 
Federal Trade Commission may at any time, upon such notice and in such man- 
ner as it shall deem proper, modify or set aside, in whole or in part, any report 
or any order made or issued by it under this section. After the expiration of 
the time allowed for filing a petition for review of an order issued by the Federal 
Trade Commission under this section, if no such petition has been duly filed 
within such time, the Federal Trade Commission may at any time, after notice 
and opportunity for hearing, reopen and alter, modify, or set aside, in whole or 
in part, any report or order made or issued by it under this section, whenever 
in the opinion of the Federal Trade Commission conditions of fact or of law have 
so changed as to require such action or if the public interest shall so require: 
Provided, however, That a person subject to a report or order of the Federal 
Trade Commission entered after such a reopening may, within 60 days after 
service upon him of said report or order, obtain a review thereof in the appro- 
priate United States court of appeals, in the manner provided in subsection (f) 
of this section. 

“(e) If any person subject to such order of the Interstate Commerce Com- 
mission, the Federal Communications Commission, the Civil Aeronautics Board, 
or the Federal Reserve Board fails or neglects to obey said order while the 
same is in effect, such Commission or Board may apply to the United States 
court of appeals within any circuit where the violation complained of was or 
is being committed or where such person resides or carries on business, for the 
enforcement of its order, and shall certify and file with its application a tran- 
script of the entire record in the proceeding, including all the testimony taken 
and the report and order of such Commission or Board. Upon such filing of 
the application and transcript, the court shall cause notice thereof to be served 
upon such person, and thereupon shall have jurisdiction of the proceeding and 
of the question determined therein, and shall have power to make and enter 
upon the pleadings, testimony and proceedings set forth in such transcript a 
decree affirming, modifying, or setting aside the order of such Commission or 
Board. The findings of such Commission or Board as to the facts, if supported 
by substantial evidence, shall be conclusive. Any person required by such order 
of such Commission or Board to cease and desist from a violation charged may 
obtain a review of such order in said United States court of appeals by filing 
in the court a written petition praying that the order of such Commission or 
Board be set aside. A copy of such petition shall be forthwith served upon 
such Commission or Board, and thereupon such Commission or Board forthwith 
shall certify and file in the court a transcript of the record as hereinbefore pro- 
vided. Upon the filing of the transcript the court shall have the same jurisdic- 
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tion to affirm, set aside, or modify the order of such Commission or Board as in 
the case of an application by such Commission or Board for the enforcement 
of its order, and the findings of such Commission or Board as to the facts, if 
supported by substantial evidence, shall in like manner be conclusive. 

“(f) Any person required by such order of the Federal Trade Commission to 
cease and desist from a violation charged may obtain a review of such order in 
the United States court of appeals, within any circuit where the violation com- 
plained of was or is being committed or where such person resides or carries 
on business, by filing in the court, within 60 days from the date of the service 
of such order, a written petition praying that the order of the Federal Trade 
Commission be set aside. A copy of such petition shall be forthwith served upon 
the Federal Trade Commission, and thereupon the said Commission forthwith 
shall certify and file in the court a transcript of the entire record in the proceed- 
ing, including all the evidence taken and the report and order of the Commission. 
Upon such filing of the petition and transcript, the court shall have jurisdiction 
of the proceeding and of the question determined therein, and shall have power 
to make and enter upon the pleadings, evidence, and proceedings set forth in 
such transcript a decree affirming, modifying, or setting aside the order of the 
Federal Trade Commission, and enforcing the same to the extent that such order 
is affirmed, and to issue such writs as are ancillary to its jurisdiction or are 
necessary in its judgment to prevent injury to the public or to competitors 
pendente lite. The findings of the Federal Trade Commission as to the facts, 
if supported by substantial evidence, shall be conclusive. To the extent that 
an order of the Federal Trade Commission is affirmed, the court shall thereupon 
issue its own order commanding obedience to the terms of such order of the 
said Commission. 

“(g) If either party to a proceeding before a United States court of appeals 
brought pursuant to subsections (e) or (f) of this section shall apply to the 
court for leave to adduce additional evidence, and shall show to the satisfaction 
of the court that such additional evidence is material and that there were 
reasonable grounds for the failure to adduce such evidence in the proceeding 
before the Commission or Board, the court may order such additional evidence 
to be taken before the Commission or Board and to be adduced upon the hearing 
in such manner and upon such terms and conditions as to the court may seem 
proper. The Commission or Board may modify its findings as to the facts, or 
make new findings, by reason of the additional evidence so taken, and it shall file 
such modified or new findings, which, if supported by substantial evidence, shall 
be conclusive, and its recommendations, if any, for the modification or setting 
aside of its original order, with the return of such additional evidence. 

“(h) Except as provided in subsection (p) of this section, the jurisdiction of 
the United States court of appeals to affirm, enforce, modify, or set aside orders 
of the Commission or Board referred to in subsection (a) of this section shall 
be exclusive. The judgment and decree of the court shall be final, except that 
the same shall be subject to review by the Supreme Court upon certiorari as 
provided in section 1254 of title 28, United States Code. Such proceedings in the 
United States court of appeals shall be given precedence over cases pending 
therein, and shall be in every way expedited. No order of the Commission or 
Board or judgment of the court to enforce the same shall in anywise relieve or 
absolve any person from any liability under the antitrust Acts. 

“(i) Complaints, orders, and other processes of the Commission or Board 
referred to in subsection (a) of this section may be served by anyone duly au- 
thorized by the Commission or Board, either (1) by delivering a copy thereof to 
the person to be served, or to a member of the partnership to be served, or to the 
president, secretary, or other executive officer or a director of the corporation 
to be served; or (2) by leaving a copy thereof at the principal office or place of 
business of such person; or (3) by registering and mailing a copy thereof ad- 
dressed to such person at his principal office or place of business. The verified 
return by the person so serving said complaint, order, or other process setting 
forth the manner of said service shall be proof of the same, and the return post- 
office receipt for said complaint, order, or other process registered and mailed 
as aforesaid shall be proof of the service of the same. 

“(j) An order of the Federal Trade Commission issued pursuant to this section 
shall become final— 

(1) Upon the expiration of the time allowed for filing a petition for re- 
view, if no petition has been duly filed within such time; but the Commission 
may thereafter modify or set aside its order to the extent provided in the 
last sentence of subsection (d) ; or 
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“(2) Upon the expiration of the time allowed for filing a petition for 
certiorari, if the order of the Commission has been affirmed, or the petition 
for review dismissed by the court of appeals, and no petition for certiorari 
has been duly tiled ; or 

“(3) Upon the denial of a petition for certiorari, if the order of the Com- 
mission has been affirmed or the petition for review dismissed by the court 
of appeals; or 

“(4) Upon the expiration of 30 days from the date of issuance of the 
mandate of the Supreme Court, if such Court directs that the order of the 
Commission be affirmed or the petition for review dismissed. 

“(k) If the Supreme Court directs that the order of the Federal Trade Com- 
mission be modified or set aside, the order of the Commission rendered in accord- 
ance with the mandate of the Supreme Court shall become final upon the expira- 
tion of 30 days from the time it was rendered, unless within such 30 days either 
party has instituted proceedings to have such order corrected to accord with 
the mandate, in which event the order of the Commission shall become final 
when so corrected. 

“(1) If the order of the Federal Trade Commission is modified or set aside 
by the court of appeals and if (1) the time allowed for filing a petition for cer- 
tiorari has expired and no such petition has been duly filed, or (2) the petition 
for certiorari has been denied, or (3 the decision of the court has been affirmed 
by the Supreme Court, then the order of the Commission rendered in accordance 
with the mandate of the court of appeals shall become final on the expiration of 
30 days from the time such order of the Commission was rendered, unless within 
such 30 days either party has instituted proceedings to have such order corrected 
so that it will accord with the mandate, in which event the order of the Commis- 
sion shall become final when so corrected. 

“(m) If the Supreme Court orders a rehearing; or if the case is remanded by 
the court of appeals to the Federal Trade Commission for a rehearing, and if 
(1) the time allowed for filing a petition for certiorari has expired, and no such 
petition has been duly filed, or (2) the petition for certiorari has been denied, 
or (3) the decision of the court has been affirmed by the Supreme Court, then 
the order of the Commission rendered upon such rehearing shall become final in 
the same manner as though no prior order of the Commission had been rendered. 

“(n) As used in this section the term ‘mandate,’ in case a mandate has been 
recalled prior to the expiration of 30 days from the date of issuance thereof, 
means the final mandate. 

“(o) Any person who violates an order of the Federal Trade Commission 
issued pursuant to this section, after such order has become final and while it 
is in effect, shall forfeit and pay to the United States a civil penalty of not more 
than $5,000 for each violation which shall accrue to the United States and may 
be recovered in a civil action brought by the United States. Each separate vio- 
lation of such an order shall be a separate offense, except that in the case of a 
violation through continuing failure or neglect to obey a final order of the 
Federal Trade Commission, each day of continuance of such failure or neglect 
shall be deemed a separate offense. 

“(p) Whenever the Federal Trade Commission has reason to believe that any 
person is liable to a penalty under subsection (0) of this sectivn, it shall certify 
the facts to the Attorney General, whose duty it shall be to cause appropriate 
proceedings to be brought pursuant to the provisions of such subsection.” 

Sec. 3. That section 15 of said Act is amended by inserting after the first para- 
graph thereof the following paragraph: 

“Whenever the Federal Trade Commission has reason to believe 

(1) That any corporation subject to its jurisdiction is acquiring or has 
acquired stock or assets of another corporation in violation of the provisions 
of section 7 of this Act, and 

(2) That the enjoining of such acquisition or the maintenance of the status 
quo after acquisition pending the issuance of a complaint or the completion 
of proceedings pursuant to a complaint by the Commission under this sec- 
tion and until such complaint is dismissed by the Commission or set aside 
by the court on review, would be to the interest of the public, 

the Commission, by any of its attorneys designated by it for such purpose, may 
bring suit in a district court of the United States to prevent and restrain vio- 
lation of section 7 of this Act or to require maintenance of the status quo. 
Any such suit may be brought in any district in which the acquiring or the 
acquired corporation resides or transacts business. Upon proper showing, a tem- 
porary injunction or restraining order shall be granted without bond. In any 
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case where injunction or restraining order is granted under this paragraph, 
the Federal Trade Commission shall proceed as soon as may be to the issuance 
of the complaint and to the hearing and determination of the case.” 

Sec. 4. That in case of an order by the Federal Trade Commission issued pur- 
suant to section 11 of said Act of October 15, 1914, served on or before the date 
of the enactment of this Act, the 60-day period referred to in subsection (f) 
of said section 11, as amended by this Act, shall begin on the date of the enact- 
ment of this Act. 

LH. R. 8682, 85th Cong., 1st sess.] 


A BILL To amend section 11 of the Clayton Act to provide for finality of orders of the 
Federal ‘Trade Commission, and for other purposes 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That section 11 of the Act entitled “An Act 
to supplement existing laws against unlawful restraints and monopolies, and 
for other purposes”, approved October 15, 1914 (88 Stat. 734, as amended, 15 
U.S. C. 21), is amended as follows: 

“Seo. 11. (a) That authority to enforce compliance with sections 2, 3, 7, and 8 
of the Act by the persons respectively subject thereto is hereby vested in the 
Interstate Commerce Commission where applicable to common carriers subject 
to the Interstate Commerce Act, as amended; in the Federal Communications 
Commission where applicable to common carriers engaged in wire or radio com- 
munication or radio transmission of energy; in the Civil Aeronautics Board 
where applicable to air carriers and foreign air carriers subject to the Civil 
Aeronautics Act of 1938; in the Federal Reserve Board where applicable to 
banks, banking associations, and trust companies; and in the Federal Trade 
Commission where applicable to all other character of commerce, to be exercised 
as follows: 

“(b) Whenever the Commission or Board vested with jurisdiction thereof shall 
have reason to believe that any person is violating or has violated any of the 
provisions of section 2, 3, 7, and 8 of this Act, it shall issue and serve upon such 
person and the Attorney General a complaint stating its charges in that respect, 
and containing a notice of a hearing upon a day and at a place therein fixed at 
least thirty days after the service of said complaint. The person so complained 
of shall have the right to appear at the place and time so fixed and show cause 
why an order should not be entered by the Commission or Board requiring such 
person to cease and desist from the violation of the law so charged in said com- 
plaint. The Attorney General shall have the right to intervene and appear in 
said proceeding and any person may make application, and upon good cause 
shown may be allowed by the Commission or Board, to intervene and appear 
in said proceeding by counsel, or in person. The testimony in any such proceed- 
ing shall be reduced to writing and filed in the Office of the Commission or Board. 
If upon such hearing the Commission or Board, as the case may be, shall be of 
the opinion that any of the provisions of said sections have been or are being 
violated, it shall make a report in writing, in which it shall state its findings as 
to the facts, and shall issue and cause to be served on such person an order 
requiring such person to cease and desist from such violations, and divest itself 
of the stock, or other share capital, or assets held in such manner and under such 
conditions as will effectuate the purposes of section 7 of this Act, or rid itself 
of the directors chosen contrary to the provision of section 8 of this Act, if any 
there be, in the manner and within the time fixed by said order. 

“(c) Until a transcript of the record in such hearing conducted by the Inter- 
state Commerce Commission, the Federal Communications Commission, the Civil 
Aeronautics Board, or the Federal Reserve Board shall have been filed in a 
United States court of appeals, as hereinafter provided, such Commission or 
Board may at any time, upon such notice, and in such manner as it shall deem 
proper, modify or set aside, in whole or in part, any report or any order made or 
issued by it under this section. 

“(d) Until the expiration of the time allowed for filing a petition for review of 
an order issued by the Federal Trade Commission under this section, if no such 
petition has been duly filed within such time, or, if a petition for review has been 
filed within such time then until the transcript of the record in the proceeding 
has been filed in a United States court of appeals, as hereinafter provided, the 
Federal Trade Commission may at any time, upon such notice and in such manner 
as it shall deem proper, modify or set aside, in whole or in part, any report or any 
order made or issued by it under this section. After the expiration of the time 
allowed for filing a petition for review of an order issued by the Federal Trade 
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Commission under this section, if no such petition has been duly filed within such 
time, the Federal Trade Commission may at any time, after notice and oppor- 
tunity for hearing, reopen and alter, modify, or set aside, whole or in part, any 
report or order made or issued by it under this section, whenever in the opinion 
of the Federal Trade Commission conditions of fact or of law have so changed 
as to require such action or if the public interest shall so require: Provided, 
however, That a person subject to a report or order of the Federal Trade Com- 
mission entered after such a reopening may, within sixty days after service 
upon him of said report or order, obtain a review thereof in the appropriate 
United States court of appeals, in the manner provided in subsection (f) of this 
section. 

“(e) If any person subject to such order of the Interstate Commerce Com- 
mission, the Federal Communications Commission, the Civil Aeronautics Board, 
or the Federal Reserve Board fails or neglects to obey said order while the 
same is in effect, such Commission or Board may apply to the United States court 
of appeals within any circuit where the violation complained of was or is being 
committed or where such person resides or carries on business, for the enforce- 
ment of its order, and shall certify and file with its application a transcript of 
the entire record in the proceeding, including all the testimony taken and the 
report and order of such Commission or Board. Upon such filing of the 
application and transcript, the court shall cause notice thereof to be served 
upon such person, and thereupon shall have jurisdiction of the proceeding and 
of the question determined therein, and shall have power to make and enter 
upon the pleadings, testimony, and proceedings set forth in such transcript a 
decree affirming, modifying, or setting aside the order of such Commission or 
Board. The findings of such Commission or Board as to the facts, if supported 
by substantial evidence, shall be conclusive. Any person required by such order 
of such Commission or Board to cease and desist from a violation charged may 
obtain a review of such order in said United States court of appeals by filing 
in the court a written petition praying that the order of such Commission or 
Board be set aside. A copy of such petition shall be forthwith served upon 
such Commission or Board, and thereupon such Commission or Board forthwith 
shall certify and file in the court a transcript of the record as hereinbefore 
provided. Upon the filing of the transcript the court shall have the same 
jurisdiction to affirm, set aside, or modify the order of such Commission or Board 
as in the case of an application by such Commission or Board for the enforce- 
ment of its order, and the findings of such Commission or Board as to the 
facts, if supported by substantial evidence, shall in like manner be conclusive. 

“(f) Any person required by such order of the Federal Trade Commission to 
cease and desist from a violation charged may obtain a review of such order 
in the United States court of appeals, within any circuit where the violation 
complained of was or is being committed or where such person resides or carries 
on business, by filing in the court, within sixty days from the date of the service 
of such order, a written petition praying that the order of the Federal Trade 
Commission be set aside. A copy of such petition shall be forthwith served upon 
the Federal Trade Commission, and thereupon the said Commission forthwith 
shall certify and file in the court a transcript of the entire record in the pro- 
ceeding, including all the evidence taken and the report and order of the Com- 
mission. Upon such filing of the petition and transcript, the court shall have 
jurisdiction of the proceeding and of the question determined therein, and shall 
have power to make and enter upon the pleadings, evidence, and proceedings set 
forth in such transcript a decree affirming, modifying, or setting aside the order 
of the Federal Trade Commission, and enforcing the same to the extent that 
such order is affirmed, and to issue such writs as are ancillary to its jurisdiction 
or are necessary in its judgment to prevent injury to the public or to competitors 
pendente lite. The findings of the Federal Trade Commission as to the facts, if 
supported by substantial evidence, shall be conclusive. To the extent that an 
order of the Federal Trade Commission is affirmed, the court shall thereupon 
issue its own order commanding obedience to the terms of such order of the said 
Commission. 

“(g) If either party to a proceeding before a United States court of appeals 
brought pursuant to subsections (e) or (f) of this section shall apply to the 
court for leave to adduce additional evidence, and shall show to the satisfaction 
of the court that such additional evidence is material and that there were reason- 
able grounds for the failure to adduce such evidence in the proceeding before the 
Commission or Board, the court may order such additional evidence to be taken 
before the Commission or Board and to be adduced upon the hearing in such 
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manner and upon such terms and conditions as to the court may seem proper. 
The Commission or Board may modify its findings as to the facts, or make 
new findings, by reason of the additional evidence so taken, and it shall file 
such modified or new findings, which, if supported by substantial evidence, shall 
be conclusive, and its recommendations, if any, for the modification or setting 
aside of its original order, with the return of such additional evidence. 

“(h) Except as provided in subsection (p) of this section, the jurisdiction of 
the United States court of appeals to affirm, enforce, modify, or set aside orders 
of the Commission or Board referred to in subsection (a) of this section shall 
be exclusive. The judgment and decree of the court shall be final, except that 
the same shall be subject to review by the Supreme Court upon certiorari as 
provided in section 1254 of title 28, United States Code. Such proceedings in 
the United States court of appeals shall be given precedence over cases pend- 
ing therein, and shall be in every way expedited. No order of the Commission 
or Board or judgment of the court to enforce the same shall in anywise relieve 
or absolve any person from any liability under the antitrust Acts. 

“(i) Complaints, orders, and other processes of the Commission or Board re- 
ferred to in subsection (a) of this section may be served by anyone duly author- 
ized by the Commission or Board, either (1) by delivering a copy thereof to the 
person to be served, or to a member of the partnership to be served, or to the 
president, secretary, or other executive officer or a director of the corporation 
to be served; or (2) by leaving a copy thereof at the principal office or place 
of business of such persons; or (3) by registering and mailing a copy thereof 
addressed to such person at his principal office or place of business. The veri- 
fied return by the person so serving said complaint, order, or other process set- 
ting forth the manner of said service shall be proof of the same, and the return 
postoffice receipt for said complaint, order, or other process registered and 
mailed as aforesaid shall be proof of the service of the same. 

“(j) An order of the Federal Trade Commission issued pursuant to this sec- 
tion shall become final— 

“(1) Upon the expiration of the time allowed for filing a petition for re- 
view, if no petition has been duly filed within such time; but the Commis- 
sion may therefore modify or set aside its order to the extent provided 
in the last sentence of subsection (d) ; or 

“(2) Upon the expiration of the time allowed for filing a petition for 
certiorari, if the order of the Commission has been affirmed, or the petition 
for review dismissed by the court of appeals, and no petition for certiorari 
has been duly filed ; or 

“(3) Upon the denial of a petition for certiorari, if the order of the Com- 
mission has been affirmed or the petition for review dismissed by the court 
of appeals; or 

“(4) Upon the expiration of thirty days from the date of issuance of the 
mandate of the Supreme Court, if such Court directs that the order of the 
Commission be affirmed or the petition for review dismissed. 

“(k) If the Supreme Court directs that the order of the Federal Trade Com- 
mission be modified or set aside, the order of the Commission rendered in accord- 
ance with the mandate of the Supreme Court shall become final upon the ex- 
piration of thirty days from the time it was rendered, unless within such thirty 
days either party has instituted proceedings to have such order corrected to 
accord with the mandate, in which event the order of the Commission shall be- 
come final when so corrected. 

“(1) If the order of the Federal Trade Commission is modified or set aside 
by the court of appeals, and if (1) the time allowed for filing a petition for 
certiorari has expired and no such petition has been duly filed, or (2) the peti- 
tion for certiorari has been denied, or (3) the decision of the court has been 
affirmed by the Supreme Court, then the order of the Commission rendered in 
accordance with the mandate of the court of appeals shall become final on the 
expiration of thirty days from the time such order of the Commission was ren- 
dered, unless within such thirty days either party has instituted proceedings 
to have such order corrected so that it will accord with the mandate, in which 
event the order of the Commission shall become final when so corrected. 

“(m) If the Supreme Court orders a rehearing; or if the case is remanded 
by the court of appeals to the Federal Trade Commission for a rehearing, and if 
(1) the time allowed for filing a petition for certiorari has expired, and no such 
petition has been duly filed, or (2) the petition for certiorari has been denied, 
or (3) the decision of the court has been affirmed by the Supreme Court, then 





LEGISLATION AFFECTING THE CLAYTON ACT 315 


the order of the Commission rendered upon such rehearing shall become final 
in the same manner as though no prior order of the Commission had been ren- 
dered. 

“(n) As used in this section the term ‘mandate’, in case a mandate has been 
recalled prior to the expiration of thirty days from the date of issuance thereof, 
means the final mandate. 

“(o) Any person who violates an order of the Federal Trade Commission 
issued pursuant to this section, after such order has become final and while it is 
in effect, shall forfeit and pay to the United States a civil penalty of not more 
than $5,000 for each violation which shall accrue to the United States and may 
be recovered in a civil action brought by the United States. Each separate vio- 
lation of such an order shall be a separate offense, except that in the case of a 
violation through continuing failure or neglect to obey a final order of the Fed- 
eral Trade Commission, each day of continuance of such failure or neglect shall 
be deemed a separate offense. 

“(p) Whenever the Federal Trade Commission has reason to believe that 
any person is liable to a penalty under subsection (0) of this section, it shall 
certify the facts to the Attorney General, whose duty it shall be to cause appro- 
priate proceedings to be brought pursuant to the provisions of such subsection.” 

Sec. 2. That in case of an order by the Federal Trade Commission issued pur- 
suant to section 11 of said Act of October 15, 1914, served on or before the date 
of the enactment of this Act, the sixty-day period referred to in subsection (f) 
of said section 11, as amended by this Act, shall begin on the date of the enact- 
ment of this Act. 


NATIONAL MILK PRODUCERS FEDERATION, 
Washington, D. C., May 14, 1958. 
Hon. Estes KEFAUVER, 
Chairman, Antitrust and Monopoly Legislation Subcommittee, 
Senate Judiciary Committee, 
Senate Office Building, Washington, D.C. 


Dear SENATOR KEFAUVER: We shall greatly appreciate it if you will insert in 
the record of the current hearings on legislation to require prior notice of 
corporate mergers this letter expressing the posiiton of the National Milk Pro- 
ducers Federation. 

The National Milk Producers Federation is a national farm organization. It 
represents approximately; half a million dairy farmers and some 800 dairy 
cooperative associations which they own and operate and through which they 
act together to process and market at cost the milk and butterfat produced on 
their farms. 

Many of the cooperative associations represented by the federation are manu- 
facturing associations engaged in the processing and marketing of milk in the 
form of manufactured dairy products. Practically every form of dairy product 
manufactured in the United States in any substantial volume is made and 
sold by farmers’ dairy cooperatives represented by the federation. In terms of 
volume, about one-third of the milk sold from farms in the United States is 
marketed through associations connected with the federation. 

The federation’s viewpoint is that of the dairy farmer. Our bylaws require 
- least 75 percent of our board of directors to be actively engaged in dairy 

arming. 

The dairy industry for several years has been going through a process of 
consolidation brought on by improved transportation and equipment and the 
impelling need for maximum efficiency. 

Many corporations in the dairy field already have attained substantial size 
and power. Other organizations, particularly farmers’ cooperative associations, 
must be permitted and encouraged to grow if they are to attain comparable 
strength and thus provide effective competition. 

We are concerned that one effect of the proposed legislation, if made effective 
at this stage of the consolidation trend, may freeze the present pattern. This 
would have the effect of maintaining the corporations which already have devel- 
oped their size in a dominant position. 
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The federation has consistently opposed legislation which it felt might tend 
to restrict the normal development and growth of farmers’ cooperatives. 

We fully appreciate the need for legislation to slow down the growth of the 
few corporations which have become so powerful. But we urge you, in con- 
nection with such legislation, to bear in mind the need for permitting and en- 
couraging other organizations, particularly farmers’ cooperatives, to develop 
comparable size and strength. 

Respectfully submitted. 


E. M. Norton, 
Secretary, National Milk Producers’ Federation. 





